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Title  3— 

The  President 


Proclamation  6995  of  April  22,  1997 

Law  Day,  U.S.A.,  1997 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

This  is  the  40th  year  that  Americans  have  celebrated  the  first  day  of  May 
as  Law  Day,  a  special  time  to  reflect  on  our  legal  heritage.  It  is  an  opportunity 
for  all  Americans  to  pause  and  consider  how  the  rule  of  law  has  contributed 
to  the  freedoms  we  enjoy,  and  to  our  greatness  as  a  Nation. 

The  theme  of  this  year’s  Law  Day  commemoration,  “Celebrate  Your  Free¬ 
dom,”  focuses  on  the  one  concept  that  most  defines  us  as  a  Nation.  It 
was  freedom  that  we  fought  for  when  we  created  this  country.  It  is  freedom 
that  still  sets  us  apart  from  many  of  the  world’s  nations.  And  it  is  freedom’s 
lamp  that  still  beckons  the  oppressed  to  America  from  all  parts  of  the 
globe. 

The  quest  to  ensure  our  freedom  is  the  essence  of  what  it  means  to  be 
an  American,  and  the  bulwark  of  our  freedom  is  the  law  and  the  legal 
system.  James  Madison  once  observed  that  if  men  were  angels,  governments 
would  not  be  necessary.  Laws  are  the  instruments  by  which  the  people, 
through  their  government,  protect  themselves  from,  and  regulate  their  rela¬ 
tions  with,  each  other.  At  the  same  time,  laws  also  serve  to  restrain  the 
power  of  that  government.  Finding  the  proper  balance  between  the  conflicting 
interests  and  rights  of  individuals,  corporations,  and  government  has  never 
been  easy.  But  we  rely  on  the  rule  of  law  itself  to  protect  all  that  is 
most  precious  to  us.  Without  it,  other  nations  have  descended  into  a  state 
where  force  alone  prevails  and  justice  is  a  mere  hope. 

Thanks  to  the  genius  of  our  Founders  and  the  Constitutional  system  they 
created,  Americans  have  witnessed  the  steady  march  of  progress  toward 
an  open,  inclusive  society.  We  vote  in  free,  fair  elections.  We  worship 
according  to  our  own  faith.  We  associate  freely  with  whomever  we  choose. 
And  we  are  able  to  express  our  disagreements  with  our  government  freely 
and  openly.  These  rights,  routinely  accepted  today,  have  been  maintained 
only  through  years  of  testing  and  reinforcement  in  our  Federal  and  State 
courts,  which  have  continued  to  extend  freedom  and  liberty  across  the 
land. 

So  when  we  celebrate  our  freedom,  we  also  celebrate  a  system  of  law 
that  makes  freedom  possible.  For  more  than  two  centuries,  we  have  prospered 
and  endured  because  we  have  relied  on  that  system  of  law.  We  must  keep 
that  system  strong  and  vibrant  in  our  national  life.  - 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  in  accordance  with  Public  Law  87-20  of  April  7,  1961,  do 
hereby  proclaim  May  1,  1997,  as  Law  Day.  I  urge  the  people  of  the  United 
States  to  use  this  occasion  to  consider  anew  how  our  laws  protect  our 
freedoms  and  contribute  to  our  national  well-being.  I  call  upon  members 
of  the  legal  profession,  civic  associations,  educators,  librarians,  public  offi¬ 
cials,  and  the  media  to  promote  the  observance  of  this  day  with  appropriate 
programs  and  activities.  I  also  call  upon  public  officials  to  display  the 
flag  of  the  United  States  on  all  government  buildings  throughout  the  day. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second 
day  of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 

[FR  Doc  97-10778 
Filed  4-23-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  and  338 
RIN  3206-AG21 
Summer  Employment 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  eliminate  language  in  title 
5,  Code  of  Federal  Regulations,  that 
places  certain  restrictions  on  agency 
hiring  during  traditional  summer 
months.  The  proposed  change  is  part  of 
OPM’s  efforts  to  streamline  hiring 
processes  and  eliminate  unnecessary 
appointing  authorities.  Agencies  would 
continue  to  use  temporary  limited 
appointments  or  student  temporary 
appointments,  as  appropriate,  to 
appoint  individuals  during  the  summer. 
EFFECTIVE  DATE:  April  24,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Jacobs  or  Mike  Mahoney  on  (202) 
606-0830,  TDD  (202)  606-0023,  or  FAX 
(202)  606-2329. 

SUPPLEMENTARY  INFORMATION:  On 

January  13, 1997,  the  Office  of 
Personnel  Management  (OPM) 
published  proposed  rules  (62  FR  1695) 
to  eliminate  the  language  found  in  title 
5,  Code  of  Federal  Regulations,  that 
places  certain  restrictions  on  agency 
hiring  during  traditional  summer 
months.  In  an  effort  to  reduce 
unnecessary  appointing  authorities,  we 
have  been  advising  agencies  to  appoint 
individuals  during  the  summer  months 
using  the  appropriate  competitive 
temporary  or  excepted  appointment. 
Therefore,  the  need  for  a  separate 
summer  employment  appointment  no 
longer  exists. 

OPM  received  written  comments  from 
12  agencies.  We  received  very  few 


comments  on  the  regulatory  language 
itself.  Rather,  the  comments  focused  on 
the  procedural  information  that  was  in 
the  supplementary  information.  Most 
agencies  agreed  that  the  need  for  a 
separate  appointing  authority  no  longer 
existed  and  that  they  could  use 
competitive  temporary  appointments  or 
excepted  student  temporary 
appointments  to  fill  their  summer  jobs. 
However,  several  agencies  objected  to 
our  requiring  written  tests  for 
competitive  appointments  made  during 
the  traditional  summer  months. 

Appointments 

OPM  had  previously  revised  its 
regulations  on  temporary  employment 
and  streamlined  the  student 
employment  programs  to  give  agencies 
more  flexibility  in  the  hiring  process. 
Therefore,  agencies  may  fill  time- 
limited  appointments  that  occur  during 
the  summer  months  by  using  either  the 
temporary  appointing  authority  in  parts 
316  and  333  or  the  student  temporary 
appointment  in  parts  213  and  302,  as 
appropriate.  Agencies  are  reminded  that 
the  rules  on  nepotism,  Veterans’ 
preference,  and  career  transition 
assistance  are  applicable. 

Agencies  should  process  these 
appointments  using  the  instructions  in 
chapter  10  and  chapter  11  of  OPM’s 
Guide  to  Processing  Personnel  Actions, 
as  appropriate.  However,  agencies  must 
not  use  table  10-A  (Summer 
Appointment)  of  chapter  10  to 
document  competitive  temporary 
appointments.  Also  agencies  must  not 
use  nature  of  action  codes  of  chapter  11 
associated  with  excepted  service, 
summer  appointments  NTE . 

Agencies  must  conduct  open 
recruitment  for  all  competitive 
appointments.  Agencies  planning  to  fill 
one  or  more  summer  vacancies 
competitively,  must  enter  the  vacancies 
(job  summaries),  as  well  as  full  text 
vacancy  announcements,  into  OPM’s 
Federal  Jobs  Database.  The  procedures 
for  advertising  summer  jobs  are  the 
same  as  for  all  other  jobs. 

Also,  agencies  planning  to  fill  jobs 
through  the  student  temporary 
employment  program  are  encouraged  to 
enter  the  vacancies  and  announcements 
into  OPM’s  database. 

Written  Test  Waivers 

In  the  past,  agencies  were  authorized 
to  waive  written  tests  required  by 
OPM’s  qualification  standards  for 


competitive  appointments  that  began 
after  May  12  and  ended  prior  to  October 
1  of  each  year.  Since  our  intent  is  to 
move  away  from  appointments 
restricted  to  that  time  period  and  toward 
regular  temporary  appointments,  we 
eliminated  written  test  waivers  in  our 
proposal.  Our  proposal  required 
applicants  to  pass  any  written  test 
required  by  the  competitive  service 
qualification  standards. 

Several  agencies  had  strong  objections 
to  this  provision.  A  few  agencies  stated 
that  requiring  the  written  tests  for  these 
short  periods  would  pose  a  tremendous 
administrative  burden  on  agencies, 
especially  on  those  located  in  remote 
locations.  Several  agencies  felt  the 
process  was  costly  and  time  consuming. 
Two  commenters  found  that  the  number 
of  available  applicants  is  often  limited 
because  many  applicants  do  not  perform 
well  on  the  test. 

In  order  to  be  responsive  to  agency 
needs,  OPM  has  authorized  agencies  to 
waive  written  test  requirements  for 
competitive  temporary  appointments 
(including  extensions)  not-to-exceed 
120  days.  However,  agencies  are  still 
required  to  conduct  competitive 
examining,  as  appropriate,  in 
accordance  with  part  333  of  this 
chapter.  This  test  waiver  applies  to 
appointments  made  at  any  time  during 
the  year  as  long  as  the  appointment 
(including  extensions)  does  not  exceed 
120  days.  This  information  will  be 
incorporated  into  OPM’s  Operating 
Manual,  Qualification  Standards  for 
General  Schedule  Positions. 

Summer  Rehires 

Individuals  appointed,  including 
those  appointed  during  the  slimmer 
months,  under  §  316.402  of  this  chapter 
may  be  reappointed  under  the 
conditions  set  forth  in  §  316.402(b)(3) — 
noncompetitive  temporary  limited 
appointments,  and  §  316.401(d) — 
exceptions  to  the  general  time  limits  on 
making  temporary  appointments. 
However,  they  must  be  reappointed  to 
the  same  type  of  position  for  which  they 
originally  competed  under  the 
procedures  of  part  333  of  this  chapter. 

Students  appointed  under  the  student 
temporary  employment  program  are  not 
subject  to  the  time  limits  in  parts  316  or 
213,  or  the  reappointment  procedures  in 
part  316.  Agencies  may  reappoint  these 
students  at  any  time,  as  appropriate. 
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Waiver  of  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  to  waive  the  delay 
in  effective  date  and  make  these 
regulations  effective  in  less  than  30 
days.  The  delay  in  effective  date  is  being 
waived  because  agencies  have  begun 
their  recruitment  efforts  and  a  delay 
would  result  in  the  postponement  of  job 
offers  for  positions  that  are  made  during 
the  traditional  summer  season. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because  the 
regulations  apply  only  to  appointment 
procedures  for  certain  employees  in 
Federal  agencies. 

List  of  Subjects  in  5  CFR  Parts  213  and 
338 

Government  employees.  Reporting 
and  recordkeeping  requirements. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  parts  213  and- 338  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301  and  3302,  E.O. 
10577,  3  CFR  1954-1958  Comp.,  p.  218; 

$  213.101  also  issued  under  5  U.S.C.  2103; 

$  213.3102  also  issued  under  5  U.S.C.  3301, 
3302,  3307,  8337(h),  8456;  E.O.  12364,  47  FR 
22931,  3  CFR  1982  Comp.,  p.185;  and  38 
U.S.C  4301  et  seq. 

$213.3101  [Amended] 

2.  In  §  213.3101,  paragraphs  (b) 
(reserved]  through  (f)  are  removed;  the 
paragraph  designation  in  paragraph  (a) 
is  removed. 

PART  338 — QUALIFICATION 
REQUIREMENTS  (GENERAL) 

3.  The  authority  citation  for  part  338 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301,  3302;  E.0. 10577, 
3  CFR  1954-58  Comp.,  p.  218. 

Subpart  B — [Reserved] 

4.  In  part  338,  subpart  B  consisting  of 
$  338.202,  is  removed  and  reserved. 

(FR  Doc  97-10642  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

AGENCY:  Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  to  reflect  the 
establishment  of  the  Risk  Management 
Agency. 

EFFECTIVE  OATES:  Effective  April  24, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Siegler,  Deputy  Assistant 
General  Counsel,  General  Law  Division, 
Office  of  the  General  Counsel, 
Department  of  Agriculture,  Room  2321- 
S,  Washington,  D.C.  20250,  telephone 
202-720-6035. 

SUPPLEMENTARY  INFORMATION:  Section 
194  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996, 
Public  Law  No.  104-127  (the  Act), 
amended  the  Department  of  Agriculture 
Reorganization  Act  of  1994,  to  require 
the  Secretary  of  Agriculture  to  establish 
an  Office  of  Risk  Management.  The  act 
provides  that  the  functions  of  the  Office 
of  Risk  Management  are  to  supervise  the 
Federal  Crop  Insurance  Corporation; 
administer  all  programs  authorized 
under  the  Federal  Crop  Insurance  Act; 
administer  any  program  that  involves 
revenue  sharing,  risk  management 
savings  accounts,  or  the  use  of  the 
futures  market  to  manage  risk  and 
support  farm  income;  and  such  other 
functions  as  the  Secretary  considers 
appropriate.  On  May  3, 1996,  the 
Secretary  established  the  Risk 
Management  Agency. 

The  Federal  Crop  Insurance 
Corporation  formerly  was  under  the 
supervision  of  the  Under  Secretary  for 
Farm  and  Foreign  Agricultural  Services, 
and  the  Administrator,  Farm  Service 
Agency.  This  document  makes 
delegations  to  the  Administrator,  Risk 
Management  Agency,  and  revises  the 
delegations  of  authority  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services,  and  the 
Administrator,  Farm  Service  Agency,  to 
reflect  the  establishment  of  the  Risk 
Management  Agency. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  opportunity  for  comment 
are  not  required  and  good  cause  is 
found  that  this  rule  may  be  made 


effective  upon  publication  in  the 
Federal  Register. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12866  and  12988.  In 
addition,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  thus  is  exempt 
from  the  provisions  of  that  Act.  Finally, 
this  action  is  not  a  rule  as  defined  in  5 
U.S.C.  804,  and  thus  does  not  require 
review  by  Congress. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  7  CFR  part  2  is  amended 
as  follows: 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sec.  212(a),  Pub.  L.  103-354, 

108  Stat  3210,  7  U.S.C.  6912(a)(1);  5  U.S.C. 
301;  Reorganization  Plan  No.  2  of  1953,  3 
CFR,  1949-1953  Comp.,  p.  1024. 

Subpart  C — Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretaries  and  Assistant  Secretaries 

2.  Section  2.16  is  amended  by  revising 
paragraphs  (a)(4)  and  (b)(3)  to  read  as 
follows: 

§  2.16  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services. 

(a) *  *  * 

(4)  Related  to  risk  management,  (i) 
Exercise  general  supervision  of  the 
Federal  Crop  Insurance  Corporation. 

(ii)  Appoint  such  officers  and 
employees  as  may  be  necessary  for  the 
transaction  of  the  business  of  the 
Federal  Crop  Insurance  Corporation  and 
the  Risk  Management  Agency. 

(iii)  Conduct  pilot  programs  involving 
revenue  insurance,  risk  management 
savings  accounts,  or  the  use  of  futures 
markets  to  manage  risk  and  support 
farm  income. 

(iv)  Provide  education  in  management 
of  the  financial  risks  inherent  in  die 
production  and  marketing  of 
agricultural  commodities. 
***** 

(b) *  *  * 

(3)  Related  to  risk  management,  (i) 
Appointment  of  those  members  of  the 
Board  of  Directors  of  the  Federal  Crop 
Insurance  Corporation  who  are  not 
already  otherwise  employed  by  the 
Department  of  Agriculture,  and  as 
authorized  in  7  U.S.C.  1505(a) 
designating  an  Under  Secretary  of 
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Agriculture  to  be  a  member  of  the  Board 
in  addition  to  the  Under  Secretary 
responsible  for  the  Federal  crop 
insurance  program  who  is  a  Board 
member  pursuant  to  7  U.S.C.  1505(a). 

(ii)  Appointment  of  the  Administrator 
of  the  Risk  Management  Agency  who 
also  shall  serve  as  the  Manager  of  the 
Federal  Crop  Insurance  Corporation. 

Subpart  F — Delegations  of  Authority 
by  the  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services 

$2.42  [Amended] 

3.  Section  2.42  is  amended  by 
removing  and  reserving  paragraph 
(a)(41). 

4.  A  new  section  2.44  is  added  to 
subpart  F  to  read  as  follows: 

§2.44  Administrator,  Risk  Management 
Agency  and  Manager,  Federal  Crop 
Insurance  Corporation. 

(a)  Delegations.  Pursuant  to 

§  2.16(a)(4),  subject  to  reservations  in 
§  2.16(b)(3),  the  following  delegations  of 
authority  are  made  by  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services  to  the 
Administrator,  Risk  Management 
Agency,  and  Manager  Federal  Crop 
Insurance  Corporation: 

(1)  Appoint  such  officers  and 
employees  as  may  be  necessary  for  the 
transaction  of  the  business  of  the 
Federal  Crop  Insurance  Corporation  and 
the  Risk  Management  Agency. 

(2)  Conduct  pilot  programs  involving 
revenue  insurance,  risk  management 
savings  accounts,  or  the  use  of  futures 
markets  to  manage  risk  and  support 
farm  income. 

(3)  Provide  education  in  management 
of  the  financial  risks  inherent  in  the 
production  and  marketing  of 
agricultural  commodities. 

(b)  [Reserved] 

Dated:  April  17, 1997. 

For  Subpart  G 

Dan  Giickmaft, 

Secretary  of  Agriculture. 

Dated:  April  1, 1997. 

For  Subpart  F: 

Dallas  R.  Smith, 

Acting  Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

[FR  Doc.  97-10640  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  330 

9  CFR  Part  94 

[Docket  No.  93-037-2] 

Garbage;  Disposal  by  Cruise  Ships  in 
Landfills  at  Alaskan  Ports 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  that  apply  to  garbage  that 
can  introduce  diseases  or  pests  of 
livestock,  poultry,  or  plants.  This 
amendment  will  allow  cruise  ships  to 
dispose  of  garbage  in  landfills  at  certain 
Alaskan  ports.  This  will  apply  only  to 
cruise  ships  that  do  not  have  prohibited 
or  restricted  meat  or  animal  products  in 
the  vessel  stores.  This  amendment  to  the 
regulations  will  reduce  the  cost  of 
disposing  of  cruise  ship  garbage  at 
Alaskan  ports,  while  continuing  to  help 
prevent  the  spread  of  plant  pests  and 
livestock  and  poultry  diseases  into  or 
within  the  United  States. 

EFFECTIVE  DATE:  May  27, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  B.  Caffey,  Assistant  to  the 
Deputy  Administrator,  Veterinary 
Medical  Office,  PPQ,  APHIS,  Suite 
4C03,  4700  River  Road  Unit  129, 
Riverdale,  MD  20737-1236,  (301)  734- 
7633. 

SUPPLEMENTARY  INFORMATION: 
Background 

Our  regulations  concerning  garbage 
are  contained  in  7  CFR  330.400  and  9 
CFR  94.5  (referred  to  below  as  “the 
regulations”).  The  regulations  in  7  CFR 
330.400  and  9  CFR  94.5  are  intended  to 
prevent  the  dissemination  of  plant  pests 
and  animal  diseases. 

Garbage  is  defined  in  $  330.400(b)  and 
§  94.5(a)  as  all  waste  material  that  is 
derived  in  whole  or  in  part  from  fruits, 
vegetables,  meats,  or  other  plant  or 
animal  (including  poultry)  material,  and 
other  refuse  of  any  character  whatsoever 
that  has  been  associated  with  any  such 
material  on  board  any  means  of 
conveyance,  and  including  food  scraps, 
table  refuse,  galley  refuse,  food 
wrappers  or  packaging  materials,  and 
other  waste  material  from  stores,  food 
preparation  areas,  passengers’  or  crews’ 
quarters,  dining  rooms,  or  any  other 
areas  or  means  of  conveyance.  Garbage 
also  means  meals  and  other  food  that 
were  available  for  consumption  by 


passengers  and  crew  on  an  aircraft,  but 
were  not  consumed. 

Certain  garbage  is  regulated  under  our 
regulations.  There  are  three  categories  of 
regulated  garbage:  (1)  Garbage  that  is  cm 
or  removed  from  a  means  of  conveyance 
if,  at  the  time  the  garbage  is  on  or 
removed  from  the  means  of  conveyance, 
the  means  of  conveyance  has  been  in 
any  port  outside  the  continental  United 
States  and  Canada  within  the  previous 
2-year  period  (see  §§  330.400(c)  and 
94.5(b)  for  definition;  see 
§§  330.400(c)(1)  and  (c)(2)  and 
§§  94.5(b)(1)  and  (b)(2)  for  exceptions); 

(2)  garbage  that  is  on  or  removed  from 
a  means  of  conveyance  if,  at  the  time  the 
garbage  is  on  or  removed  from  the 
means  of  conveyance,  the  means  of 
conveyance  has  moved  during  the 
previous  1-year  period,  either  directly  or 
indirectly,  to  the  continental  United 
States  from  any  territory  or  possession 
or  from  Hawaii;  to  any  territory  or 
possession  from  any  other  territory  or 
possession  or  from  Hawaii;  or  to  Hawaii 
from  any  territory  or  possession  (see 
§§  330.400(d)  and  94.5(c)  for  definition; 
see  §§  330.400(d)(2)  and  94.5(c)(2)  for 
exceptions);  and  (3)  garbage  that  is 
commingled  with  regulated  garbage  (see 
§§  330.400(e)  and  94.5(d)). 

Under  our  regulations,  regulated 
garbage  must  be  stored  in  tight,  leak- 
proof,  covered  receptacles  on  board  a 
means  of  conveyance  while  the  means 
of  conveyance  is  in  the  territorial  waters 
or  while  otherwise  within  the  territory 
of  the  United  States.  Also,  regulated 
garbage  must  be  removed  from  the 
means  of  conveyance  in  tight,  leak-proof 
receptacles  under  the  direction  of  an 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  inspector  to  an 
approved  facility  for  incineration, 
sterilization,  or  grinding  into  an 
approved  sewage  system,  under 
supervision  of  an  APHIS  inspector. 
Regulated  garbage  may  be  removed  for 
other  handling  in  a  manner  and  under 
such  supervision  as  the  Administrator, 
APHIS,  may  approve  in  specific  cases. 
Other  handling  is  approved  only  if  it 
complies  with  the  applicable  laws  for 
environmental  protection  and  is 
adequate  to  prevent  the  dissemination 
of  plant  pests  and  livestock  or  poultry 
diseases  into  or  within  the  United 
States.  (See  §§  330.400(g)(1)  and 
94.5(f)(1).) 

Garbage  can  also  be  disposed  of 
outside  the  territorial  limits  of  the 
United  States  by  dumping  or  in  on¬ 
board  incinerators,  sterilizers,  or 
grinders.  However,  these  methods  are 
limited  to  certain  situations  and  are 
often  impractical. 

On  April  5, 1996,  we  published  in  the 
Federal  Register  (61  FR  15201-15204, 
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Docket  No.  93-037-1),  a  proposal  to 
amend  the  regulations  in  7  CFR  part  330 
and  9  CFR  part  94  to  allow  certain 
cruise  ships  to  dispose  of  garbage  in 
landfills  at  Alaskan  ports. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  June  4, 
1996.  We  received  2  comments  by  that 
date.  They  were  both  from  cruise  ship 
industry  representatives. 

One  commenter  supported  the 
proposed  rule,  as  written,  in  its  entirety. 

Tne  other  commenter  suggested  three 
changes:  First,  clarify  that  the  regulation 
as  proposed  would  apply  to  individual 
ships  rather  than  to  a  company’s  entire 
fleet;  second,  allow  ships  to 
“incidentally”  traverse  international 
waters  between  Alaskan  and  Canadian 
ports;  and  third,  allow  ships  to  visit 
west  coast  U.S.  ports  outside  of  Alaska. 

We  have  caremlly  considered  these 
suggestions  and  determined  that  all  of 
them  are  worthwhile.  We  are  therefore 
amending  the  proposed  regulation  to 
adopt  them.  As  requested,  we  are 
amending  the  proposed  regulation  to 
clarify  that  it  applies  to  individual  ships 
rather  than  to  a  company’s  entire  fleet. 
This  was  always  our  intention.  We  are 
also  amending  the  proposed  regulation 
to  allow  cruise  ships  to  incidentally 
enter  international  waters  in  order  to 
safely  navigate  between  ports  along  the 
rugged  coast  of  Alaska  and  Canada. 

Such  movements  through  international 
waters  should  pose  no  disease  risk. 

In  addition,  we  are  amending  the 
proposed  regulations  to  provide  that 
cruise  ships  may  include  United  States 
or  Canadian  ports  of  call  in  their  Alaska 
cruise  itinerary.  Such  cruise  ships 
calling  at  ports  on  the  west  coast  of  the 
United  States  or  Canada  can  obtain 
stores  only  of  United  States  or  Canadian 
origin.  This  would  not  change  the  stores 
status  of  the  vessel,  i.e.,  whether  the 
vessel  has  restricted  or  prohibited 
materials  on  board. 

However,  cruise  ship  operators 
should  note  that  garbage  offloaded  from 
those  vessels  at  West  Coast  ports  will  be 
required  to  be  incinerated  or  sterilized, 
because  it  is  considered  regulated 
garbage  under  §§  330.400(c)  and  94.5(b). 
Although,  as  explained  in  our  proposed 
rule,  the  climate,  the  types  and  location 
of  animals  in  Alaska,  and  other 
conditions  in  Alaska  where  landfills  are 
located,  result  in  an  insignificant  risk  of 
pest  or  disease  spread  from  garbage  from 
such  cruise  ships.  However,  the  climate, 
types  and  location  of  animals,  and  other 
conditions  at  ports  on  the  west  coast  of 
the  lower  48  states  are  very  different. 
Material  which  poses  an  insignificant 
risk  if  disposed  of  in  Alaska  under  the 
conditions  which  exist  there  could  pose 
a  significant  risk  if  disposed  of  at  a  port 


elsewhere  in  the  United  States.  This  is 
especially  true  for  materials  which 
might  transmit  plant  pests  or  diseases. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

There  is  a  shortage  of  incinerators  and 
sterilizers  accessible  to  cruise  ships  in 
Alaska.  Incinerators  are  now  available  to 
dispose  of  regulated  maritime  garbage 
only  at  Juneau,  Ketchikan  and  Sitka. 
Sterilizers  to  dispose  of  maritime 
garbage  are  not  available.  Further,  it  is 
impractical  for  cruise  ships  to  dispose  of 
all  regulated  garbage  in  on-board 
incinerators  or  grinders,  or  by  dumping 
on  the  high  seas. 

During  the  period  when  cruise  ship 
garbage  is  incinerated,  the  total  volume 
of  garbage  is  too  great  for  all  of  the 
garbage  to  be  incinerated.  We  are, 
therefore,  currently  allowing  certain 
cruise  ships  to  dispose  of  regulated 
garbage  in  landfills  at  Alaskan  ports. 
These  are  ships  which  have  no 
prohibited  or  restricted  meat  or  animal 
products  on  board  at  the  time  they  enter 
Alaskan  waters,  and  which  remain  in 
Alaskan  or  Canadian  waters  during  the 
entire  cruise  season.  Therefore,  no  major 
change  in  current  practice  is  required. 

Allowing  for  the  continued  use  of 
landfills  will  have  a  beneficial  economic 
impact  on  cruise  ships,  as  landfill 
disposal  is  less  expensive  than 
incineration.  Our  information  indicates 
that  none  of  the  cruise  ships  that  will  be 
affected  by  this  rule  is  U.S.-owned  and 
none  is  classified  as  a  “small”  entity 
(defined  as  having  fewer  than  500 
employees,  according  to  Small  Business 
Administration  (SBA)  size  criteria.) 

We  also  foresee  no  economic  impact 
on  incinerator  or  landfill  owners.  The 
Administrator  hits  authority,  in  specific 
cases,  to  approve  the  removal  of 
regulated  garbage  in  a  manner  that  is 
adequate  to  prevent  the  dissemination 
of  plant  pests  and  livestock  or  poultry 
diseases  into  the  United  States.  Under 
this  authority,  the  Administrator  has 
already  approved,  on  a  case  by  case 
basis,  the  removal  of  regulated  garbage 
from  cruise  ships  to  Alaskan  landfills. 
Because  the  amendments  to  the 
regulations  only  change  these  case  by 


case  exceptions  generally  granted  to  a 
rule  of  general  applicability,  there 
should  be  no  impact  of  any  kind  on 
incinerator  or  landfill  operations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  alternatives  to  this  rule  would  be 
to  take  no  action  or  to  prohibit  disposal 
of  all  cruise  ship  garbage  in  landfills  at 
Alaskan  ports.  We  do  not  consider 
prohibiting  such  garbage  disposal  a 
reasonable  alternative.  Prohibiting  such 
garbage  disposal  would  disrupt  industry 
operations  without  any  salutary  effect 
on  disease  or  pest  risk.  We  also  do  not 
consider  doing  nothing  a  reasonable 
alternative.  Doing  nothing  would 
continue  the  case  by  case  exceptions 
which  are  now  granted  without  giving 
notice  to  the  public. 

Executive  Order  12372 

This  pregram/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  disposal,  in  landfills 
at  Alaskan  ports,  of  garbage  from  cruise 
ships  under  the  conditions  specified  in 
this  rule  will  not  present  a  risk  of 
introducing  or  disseminating  plant  or 
animal  diseases  or  pests  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on 
the  finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.),  (2) 
Regulations  of  the  Council  on 
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Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USD  A  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS’  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7  CFR  Part  330 

Customs  duties  and  inspections. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  part  330  and  9 
CFR  part  94  are  amended  as  follows: 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS;  GENERAL;  PLANT 
PESTS;  SOIL,  STONE,  AND  QUARRY 
PRODUCTS;  GARBAGE 

1.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority:  7  U.S.C  147a,  150bb,  150dd- 
150ff,  161, 162, 164a,  450,  2260;  19  U.S.C. 
1306;  21  U.S.C.  Ill,  114a;  136  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331,  4332;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  §330.400,  paragraph  (g)(1),  a 
new  sentence  is  added  at  the  end  of  the 
paragraph  to  read  as  follows: 

§  330.400  Regulation  of  certain  garbage. 
***** 

(g)(1)  *  *  *  Provided  that,  a  cruise 
ship  may  dispose  of  regulated  garbage  in 
landfills  at  Alaskan  ports  only,  if  and 
only  if  the  cruise  ship  does  not  have 
prohibited  or  restricted  meat  or  animal 
products  on  board  at  the  time  it  enters 


Alaskan  waters  for  the  cruise  season, 
and  only  if  the  cruise  ship,  except  for 
incidental  travel  through  international 
waters  necessary  to  navigate  safely 
between  ports,  remains  in  Canadian  and 
U.S.  waters  off  the  west  coast  of  North 
America,  and  calls  only  at  continental 
U.S.  and  Canadian  ports  during  the 
entire  cruise  season. 
***** 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEBER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

3.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee,  161, 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331,  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d) 

4.  In  §  94.5,  paragraph  (f)(1),  a  new 
sentence  is  added  at  the  end  of  the 
paragraph  to  read  as  follows: 

§94.5  Regulation  of  certain  garbage. 
***** 

(f)(1)  *  *  *  Provided  that,  a  cruise 
ship  may  dispose  of  regulated  garbage  in 
landfills  at  Alaskan  ports  only,  if  and 
only  if  the  cruise  ship  does  not  have 
prohibited  or  restricted  meat  or  animal 
products  on  board  at  the  time  it  enters 
Alaskan  waters  for  the  cruise  season, 
and  only  if  the  cruise  ship,  except  for 
incidental  travel  through  international 
waters  necessary  to  navigate  safely 
between  ports,  remains  in  Canadian  and 
U.S.  waters  off  the  west  coast  of  North 
America,  and  calls  only  at  continental 
U.S.  and  Canadian  ports  during  the 
entire  cruise  season. 
***** 

Done  in  Washington,  DC,  this  18th  day  of 
April  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-10654  Filed  4-23-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  340 
[Docket  No.  95-040-2] 

RIN  0579-AA73 

Genetically  Engineered  Organisms  and 
Products;  Simplification  of 
Requirements  and  Procedures  for 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  pertaining  to  genetically 
engineered  plants  introduced  under 
notification  and  to  the  petition  process 
for  the  determination  of  nonregulated 
status.  The  notification  amendments 
allow  most  genetically  engineered 
plants  that  are  considered  regulated 
articles  to  be  introduced  under  the 
notification  procedure,  provided  that 
the  introduction  meets  certain  eligibility 
criteria  and  performance  standards.  The 
petition  amendments  enable  the  Animal 
and  Plant  Health  Inspection  Service  to 
extend  an  existing  determination  of 
nonregulated  status  to  certain  additional 
regulated  articles  that  are  closely  related 
to  an  organism  for  which  a 
determination  of  nonregulated  status 
has  already  been  made.  We  have 
prepared  guidelines  to  provide 
additional  information  to  developers  of 
regulated  articles  and  other  interested 
persons  regarding  procedures,  methods, 
scientific  principles,  and  other  factors 
that  could  be  considered  in  support  of 
certain  actions  under  the  regulations, 
and  anticipate  developing  other  such 
guidelines  when  appropriate  for  other 
actions.  We  are  also  reducing  the  field 
test  reporting  requirements  for  certain 
multi-year  field  trials  conducted  under 
permit  or  notification  procedures. 

The  amendments  simplify  procedures 
for  the  introduction  of  certain 
genetically  engineered  organisms, 
requirements  for  certain  determinations 
of  nonregulated  status,  and  procedures 
for  the  reporting  of  field  tests  conducted 
under  notification.  We  are  also  changing 
all  references  to  "Biotechnology, 
Biologies,  and  Environmental 
Protection”  to  “Animal  and  Plant 
Health  Inspection  Service”  to  reflect  an 
internal  reorganization  within  the 
Agency. 

DATES:  Effective  May  27, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

John  Payne,  Director,  Biotechnology  and 
Scientific  Services,  PPQ,  APHIS,  4700 


19904  Federal  Register  /  Vol.  62,  No.  79  /  Thursday,  April  24,  1997  /  Rules  and  Regulations 


River  Road  Unit  98,  Riverdale,  MD 
20737-1237;  (301)  734-7602.  For 
technical  information,  contact  Dr. 
Michael  Schechtman,  Domestic 
Programs  Leader,  Biotechnology  and 
Scientific  Services,  PPQ,  APHIS;  (301) 
734-7601.  Guidelines  for  extensions  to 
determinations  of  nonregulated  status 
are  available  on  the  Internet  at  the 
APHIS  World  Wide  Web  site,  http:// 
www.aphis.usda.gov/bbep/bp/,  or  by 
mail  from  Ms.  Kay  Peterson  at  the 
address  listed  above. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR  part  340, 
referred  to  as  the  “regulations,”  pertain 
to  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products  that 
are  derived  from  known  plant  pests 
(regulated  articles).  Before  introducing  a 
regulated  article,  a  person  is  required 
under  §  340.0  of  the  regulations  to  either 
(1)  notify  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  in 
accordance  with  §  340.3  or  (2)  obtain  a 
permit  in  accordance  with  §  340.4. 
Introductions  under  notification  must 
meet  specified  eligibility  criteria  and 
performance  standards.  Under  §  340.4,  a 
permit  is  granted  when  APHIS  has 
determined  that  the  conduct  of  the  trial, 
under  the  conditions  specified  by  the 
applicant  or  stipulated  by  APHIS,  does 
not  pose  a  plant  pest  risk. 

On  August  22, 1995,  APHIS  published 
in  the  Federal  Register  a  proposed  rule 
on  Genetically  Engineered  Organisms 
and  Products;  Simplification  of 
Requirements  and  Procedures  for 
Genetically  Engineered  Organisms  and 
Products  (60  FR  43567-43573,  Docket 
No.  95-040-1).  This  rule  proposed  to 
amend  the  regulations  to  allow  the 
introduction  under  notification 
procedures  of  any  plant  species  that  is 
not  listed  as  a  noxious  weed  under 
regulations  in  7  CFR  part  360,  and  for 
releases  in  the  environment,  is  not 
considered  a  weed  in  the  area  of  the 
proposed  release  into  the  environment. 
In  addition,  APHIS  proposed  to  increase 
the  range  of  virus  resistance 
modifications  allowable  under 
notification.  APHIS  also  proposed  to 
amend  its  administrative  procedures  by 
discontinuing  the  requirement  that 
States  in  every  case  provide 
concurrences  for  notifications  for 
interstate  movement  prior  to  APHIS 
acknowledgment,  and  to  simplify  the 
reporting  requirements  on  the 
performance  characteristics  of  regulated 
articles  in  field  trials  conducted  under 
permit  or  notification. 


APHIS  further  proposed  to  amend  the 
regulations  pertaining  to  petitions  for 
determinations  for  nonregulated  status 
in  §  340.6  to  allow  the  extension  of  a 
previously  issued  determination  of 
nonregulated  status  to  certain  additional 
regulated  articles  that  are  closely  related 
to  an  organism  that  was  determined  not 
to  be  a  regulated  article  in  the  initial 
determination. 

To  provide  information  regarding 
procedures,  methods,  practices,  or 
protocols,  APHIS  indicated  its  intention 
to  prepare  guidelines  relating  to  such 
considerations. 

We  solicited  comments  concerning 
our  proposed  for  60  days  ending  October 
23, 1995.  During  the  designated 
comment  period,  APHIS  received  a  total 
of  50  comments  on  the  proposed 
amendments  from  industry, 
universities.  State  departments  of 
agriculture,  science  policy 
organizations,  environmental  groups, 
industry  organizations,  professional 
societies,  consumer  organizations, 
individuals,  and  a  university 
cooperative  extension  service  office.  A 
general  discussion  of  the  comments 
appears  below,  followed  by  a  section- 
by-section  response  to  comments  and  an 
explanation  of  modifications  made. 

Summary  and  Analysis  of  Comments 

Over  60  percent  of  the  comments 
expressed  support  for  the  proposed 
amendments,  while  about  one-third 
opposed  any  change  in  the  current  level 
of  oversight  for  genetically  engineered 
organisms.  Several  commenters, 
expressing  support  for  the  proposed 
amendments,  made  detailed  comments 
and  suggestions  concerning  specific 
provisions  and  terms  used  in  the 
proposed  amendments.  A  major  concern 
expressed  by  commenters  in  opposition 
to  the  proposed  simplification  of 
requirements  was  the  potential  for  an 
increased  risk  to  the  environment  from 
certain  transgenic  plants,  particularly 
those  with  wild  or  weedy  relatives. 
APHIS  has  carefully  considered  all  the 
comments,  suggestions,  requests  for 
clarification,  and  concerns.  Several 
modifications  have  been  made  to  the 
proposed  amendments  in  response  to 
the  comments.  Before  providing 
detailed  responses  to  comments  on 
specific  provisions  of  the  proposed 
amendments,  and  an  explanation  of  the 
modifications  made  in  consideration  of 
these  comments,  however,  APHIS 
would  like  to  respond  in  a  general  way 
to  concern  about  the  potential  for 
increased  risk  for  field  trials  conducted 
under  notification  for  certain  new 
transgenic  plant  species.  The  comments 
raising  concerns  in  this  regard 
presuppose  that  the  safety  standards 


enforced  by  APHIS  under  its 
notification  procedures  are  different 
from  those  under  its  permitting 
procedures.  This  presupposition  is 
incorrect.  The  performance  standards 
for  field  trials  under  notification 
procedures,  as  provided  in  §  340.3(c), 
establish  the  same  standards  for 
confinement  of  regulated  articles  that 
have  been  applied  to  field  trials 
conducted  under  permit,  except  that  in 
the  latter  the  Agency  receives  and 
evaluates  detailed  information  on  the 
methodology  used  to  ensure 
confinement  of  the  regulated  articles  for 
each  trial.  The  notification  option, 
which  has,  to  date,  been  used  only  with 
respect  to  field  trials  involving  six  crop 
species,  is  one  additional  means  of 
meeting  those  standards.  More  detailed 
responses  to  specific  comments  follow. 

Comments  on  Proposed  Changes  to 
Notification  Eligibility  Criteria 
(§  340.3(b)) 

Approximately  half  of  all  comments 
specifically  supported  the  proposal  to 
revise  §  340.3(b)(1)  to  extend  the 
notification  option  to  any  regulated 
article  that  is  a  crop  species  not  listed 
as  a  noxious  weed  in  regulations  at  7 
CFR  360  under  the  Federal  Noxious 
Weed  Act  (7  U.S.C.  2801  et  seq.)  and 
that  meets  the  other  eligibility  criteria  at 
§§  340.3(b)(2)  through  340.3(b)(6), 
provided  that  the  regulated  article  being 
considered  for  release  into  the 
environment  is  not  considered  by  the 
Administrator  to  be  a  weed  in  the  area 
of  release  into  the  environment.  A 
representative  comment  noted  that 
“Field  testing  of  a  wide  variety  of 
different  types  of  genetically  engineered 
plants  over  the  past  decade  has 
confirmed  that  such  tests  can  be  carried 
out  safely.  The  notification  system,  with 
the  performance  standards,  has  worked 
well  since  it  was  established  in  1993.” 

Another  commenter  pointed  out  the 
importance  of  simplified  procedures  to 
aid  the  development  of  improved  tree 
varieties  that  are  propagated  as 
rootstocks  under  conditions  in  which 
they  cannot  reproduce,  produce  pollen, 
or  flower,  or  that  are  seriously 
endangered  by  virulent  diseases  such  as 
chestnut  blight.  APHIS  agrees  with 
these  comments.  APHIS  notes  the 
experience  alluded  to  in  field  trials  to 
date  under  permit  with  several  tree 
species  whose  confinement  has  been 
assured  because  the  plants  were 
sexually  immature,  or  by  physical  or 
biological  means.  This  evidence  of  safe 
trials  indicates  that  trials  with  these 
species  can  be  conducted  safely  under 
notification  procedures,  and  the 
conduct  of  such  trials  should  be 
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facilitated  by  the  availability  of 
notification  procedures. 

About  a  third  of  the  comments 
opposed  the  proposed  change  to 
§  340.3(b)(1).  In  general,  comments  that 
indicated  specific  reasons  for  opposition 
to  the  proposal  focused  on  some  or  all 
of  the  following  three  issues:  The 
appropriateness  of  performance 
standards  as  regulatory  tools  for  certain 
field  trials;  the  wide  range  of  species 
that  would  be  eligible  for  notification 
procedures;  and  the  inadequacy  of 
available  knowledge  about  certain 
aspects  of  the  biology  of  the  plant 
species  or  its  relatives.  Comments 
pertaining  to  each  of  these  general 
topics  will  be  discussed  in  greater  detail 
below. 

Several  commenters  expressed 
concern  that,  by  largely  shifting 
oversight  for  many  organisms  from 
permitting  to  notification  procedures, 
oversight  would  be  inappropriately 
decreased  and  compliance  could  be 
compromised.  One  comment,  which 
discussed  several  issues  related  to  this 
topic,  asserted: 

Performance  standard-based  regulations 
are  *  *  *  typically  more  difficult  to  enforce 
than  traditional  design  standard-based 
regulations.  As  a  result,  performance 
standards  may  be  inappropriate  in  situations 
where  high  levels  of  compliance  are 
desirable.  For  example,  it  would  be  poor 
policy  to  rely  on  performance  standards  to 
protect  the  food  supply  from  residues  of 
pesticides  or  other  toxins;  failure  to  comply 
with  performance  standards  could  have  dire 
consequences  for  individuals  who  consumed 
foods  with  hazardous  levels  of  toxins. 


standards  to  be  met.  Such  examples  are 
not  prescribed  procedures  that  must  be 
followed,  but  rather  are  indications  of 
options  that  can  be  used  to  achieve  the 
required  confinement  standard  for  each 
of  the  crop  species.  APHIS  has  provided 
such  examples  in  its  User’s  Guide  for 
Introducing  Genetically  Engineered 
Plants  and  Microorganisms  (APHIS 
Technical  Bulletin  No.  1783)  (referred  to 
hereinafter  as  User’s  Guide),  which  is 
provided  upon  request  to  any  interested 
individual.  APHIS  believes  that  the 
same  level  of  clarity  can  be  achieved  for 
other  crop  species  and  that  providing 
additional  information  to  responsible 
persons  will  remove  uncertainty  about 
the  ability  to  comply  with  the 
performance  standards  in  particular 
cases. 

APHIS  intends  that  there  be  clear 
information  available  to  responsible 
persons  to  aid  them  in  meeting  the 
performance  standards.  To  provide 
additional  guidance  of  this  sort, 
particularly  in  regard  to  the 
requirements  of  performance  standards 
in  §§  340.3(c)(5)  and  340.3(c)(6),  APHIS 
has  developed  additional  information 
that  illustrates  the  type  of  reasoning  that 
would  apply  in  designing  an 
appropriate  protocol  for  other  crop 
species  based  on  their  biology.  The 
discussions  of  biological  factors  relevant 
to  issues  of  confinement  and  persistence 
for  several  examples  of  plant  species  not 
included  in  the  original  list  of  crops  at 
§  340.3  (b)(  l  )(i)  will  be  included  in  a 
revised  User’s  Guide.  The  examples  will 
be  accompanied  by  an  expanded 
discussion  of  the  biological  factors  that 
need  to  be  considered  to  evaluate  the 
adequacy  of  confinement  protocols 
based  on  the  biology  of  the  particular 
plant  species  in  question. 

APHlS  has  provided  advice  to 
responsible  persons  in  the  past  on 
whether  particular  protocols  for  field 
tests  of  the  six  crops  listed  at 
§  340.3(b)(l)(i)  meet  performance 
standard  requirements.  The  Agency 
anticipates  providing  similar  advice 
upon  request  for  protocols  for  any  other 
plant  species  eligible  under 
§  340.3(b)(1).  It  remains  the  duty  of  the 
responsible  person  to  determine  the 
specific  procedures  that  will  need  to  be 
used  to  meet  the  performance  standards 
and  to  certify  that  those  standards  are 
being  met. 

In  further  response  to  the  commenter, 
APHIS  would  stress  that  the 
performance  standards  themselves  must 
not  be  confused  with  other  mechanisms 
to  monitor  or  document  compliance 
with  those  standards.  Since  the  original 
publication  of  7  CFR  340  (52  FR  22892- 
22915,  June  16, 1987),  APHIS  has 
performed  field  inspections  for  many 


field  trials.  Initially,  when  only 
permitting  procedures  were  available, 
inspections  were  performed  exclusively 
on  field  trials  under  permit.  Since  1993, . 
many  inspections  have  also  been 
performed  on  trials  that  have  gone 
forward  under  notification  procedures. 
Inspections  have  often  been  conducted 
with  the  participation  of  State 
regulatory  officials.  These  inspections 
have  demonstrated  to  the  Agency  that 
applicants  have  been  able  to  comply 
extremely  well  with  either  the 
performance  standards  or  specified 
permit  conditions. 

APHIS  considers  as  erroneous  the 
assumption  that  oversight  under 
permitting  procedures  provides  greater 
assurance  of  “safety”  than  oversight 
under  notification  procedures. 
Compliance  with  either  specified  permit 
conditions  or  performance  standards 
under  notification  procedures  requires 
the  cooperation  of  all  involved  in  the 
conduct  of  the  field  trial.  The  outcome 
of  either  permitting  or  notification 
procedures  is  attainment  of  essentially 
the  same  level  of  confinement.  No 
change  to  the  regulations  is  made  in 
response  to  this  comment. 

Several  commenters  expressed  the 
view  that  the  proposed  expansion  of 
eligibility  requirements  for  notification 
was  too  broad  and  that  permitting 
procedures  should  remain  in  force  for  a 
regulated  article  that  has  wild  relatives 
in  the  United  States  with  which  the 
plant  organism  can  interbreed.  The 
following  comment  illustrates  this 
point: 

*  *  *  APHIS  proposes  to  ignore  what  are 
arguably  the  most  troubling  and  scientifically 
well-demonstrated  ecological  risks  of 
genetically  engineered  plants.  APHIS  will  not 
require  permits  for  field  tests  of  genetically 
engineered  sunflowers,  radishes,  rice,  and 
rapeseed,  all  of  which  can  hybridize  with 
wild  relatives  growing  in  the  United  States. 
Moreover,  while  most  genetically  engineered 
plants  now  field  tested  are  traditional  crops, 
in  the  future  a  much  wider  variety  of 
genetically  engineered  plants  will  likely  be 
field  tested.  Some  of  these  plants,  such  as 
forest  trees,  and  native  perennials  intended 
for  landscaping,  may  pose  far  greater  gene 
transfer  risks  than  most  crop  plants  now 
being  field  tested.  Many  crop  plants  are 
heavily  domesticated  and  thus  exhibit 
relatively  low  rates  of  survival  and 
reproduction  in  natural  ecosystems  *  *  *.  In 
contrast,  forest  trees,  for  example,  are  largely 
undomesticated.  Hybrid  offspring  of 
genetically  engineered  trees  and  wild  trees 
*  *  *  can  be  expected  to  exhibit  relatively 
high  survival  and  reproductive  rates.  Genes 
will  readily  flow  from  genetically  engineered 
to  wild  populations. 

This  comment  recognizes  important 
differences  in  the  biology  of  different 
crop  species  that  will  affect  the  ability 
of  confinement  procedures  to  achieve 


In  response  to  this  comment,  we 
would  note  that  the  comment  recognizes 
the  distinction  between  performance 
standards  and  more  prescriptive  design 
standards,  and  recognizes  that  it  might 
be  easier,  in  some  instances,  to 
determine  whether  a  design  standard,  as 
opposed  to  a  more  general  performance 
standard,  is  being  followed.  We  believe, 
however,  that  the  statement  that 
performance  standards  are 
inappropriate  when  high  levels  of 
compliance  are  desirable  is  incorrect. 
High  levels  of  compliance  with  a 
performance  standard  can  be  achieved  if 
procedures  exist  to  enable  an  applicant 
to  meet  the  standard,  and  the 
parameters  that  determine  whether  a  . 
performance  standard  is  or  is  not  met 
are  clear  and  well  understood. 

In  the  case  of  implementation  of  the 
performance  standards  under  §  340.3(c), 
it  has  been  useful  to  provide  to 
individuals  seeking  to  introduce 
regulated  articles  derived  from  any  of 
the  six  crops  listed  under  §  340.3(b)(l)(i) 
examples  of  confinement  procedures 
that  would  enable  the  performance 
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the  required  performance  standard. 

APHIS  acknowledges  that  there  are  a 
variety  of  such  biological  factors  that 
affect  the  design  of  protocols  intended 
to  meet  the  standard.  These  include,  for 
example,  the  lifespan  of  the  plant 
species  in  the  field,  dormancy  of  its 
seeds,  pollen  survival  and  dispersion, 
the  presence  of  sexually  compatible 
plants  that  are  available  to  receive 
pollen  in  the  vicinity  of  the  trial,  the 
ability  of  the  plant  to  be  vegetatively 
propagated,  and  climatic  conditions.  We 
note,  however,  that  the  comment 
appears  to  presume  that  all  gene 
transfers  pose  risks,  even  those  that  only 
result  in  progeny  that  do  not  persist  in 
the  environment  (in  accordance  with 
the  requirements  of  performance 
standards  in  §§  340.3(c)(5)  and 
340.3(c)(6)).  We  believe  that  this  is  not 
the  case.  Indeed,  it  would  be  inaccurate 
to  assert  that  any  trait  that  is  transferred 
from  a  transgenic  plant  to  a  wild 
relative,  even  with  the  potential  of 
persisting  in  a  population  of  that  wild 
relative,  will  necessarily  pose  a  risk  per 
se.  The  environmental  analysis  to 
address  the  effect  of  a  particular  trait  on 
a  recipient  population,  as  required  in 
the  consideration  of  certain  petitions  for 
the  determination  of  nonregulated 
status,  would  likely  involve  case-by  case 
analysis  based  on  die  trait,  the 
characteristics  of  the  recipient 
population,  and  other  factors. 

The  previous  commenter  is  clearly 
correct,  however,  to  suggest  that  field 
tests  with  certain  plant  species  will 
require  more  stringent  confinement 
procedures  to  comply  with  the 
performance  standards.  Certain  crop 
species  are  not  highly  domesticated,  and 
some,  such  as  strawberries,  are 
sometimes  grown  in  areas  where 
interferdle  wild  relatives  are  abundant. 

In  some  instances  these  wild  relatives 
are  routinely  found  within  fields  of  the 
cultivated  crop.  In  such  instances,  it 
may  be  necessary  to  prevent  flowering 
or  to  apply  physical  methods  that 
contain  pollen  flow.  In  some  instances, 
the  responsible  person  may  deem  a 
particular  test  site  unsuitable  for  a 
particular  field  trial  based  on  such 
biological  considerations.  We  would, 
however,  note  that  field  trials  of  many 
species  of  trees,  which  were  raised  as  a 
concern  in  the  comment,  can  easily  be 
safeiy  performed  over  a  period  of 
several  years  under  notification 
procedures,  based  on  the  fact  that  the 
trees  do  not  become  sexually  mature  for 
a  considerable,  and  well-established, 
period  of  years.  Other  tree  species  can 
be  effectively  isolated  from  wild 
populations  by  the  appropriate  choice  of 
test  location  or  by  use  of  physical 


methods  for  confinement  of  pollen. 
APHIS  does  not  believe,  therefore,  that 
the  biological  differences  discussed  in 
this  comment  provide  adequate 
justification  for  limiting  the  application 
of  performance  standards  to  a  smaller 
set  of  host  organisms  than  was  in  the 
proposed  rule.  However,  APHIS 
recognizes  that  there  are  two  features  of 
biology  of  trees  (and,  in  some  instances, 
of  other  crops  grown  as  perennials)  that 
merit  specific  consideration  in  a 
regulatory  context.  Field  tests  involving 
trees  may  be  several  years  in  duration, 
and  such  trials  may  result  in 
unexpected  exposures  of  nontarget 
organisms  in  the  environment  of  the  test 
site  if  continual  vigilance  as  to 
adherence  to  performance  standards  is 
not  maintained.  Furthermore,  the 
regulated  articles  may  reach  sexual 
maturity  considerably  after  initial 
planting.  It  may  well  be,  therefore,  that 
the  procedures  utilized  to  ensure 
reproductive  confinement  of  the 
regulated  articles  in  the  first  year  of  a 
field  trial  may  prove  inadequate  at  a 
later  time  in  the  trial.  To  emphasize  the 
level  of  continual  vigilance  that  is 
required  to  ensure  that  all  relevant 
biological  factors  are  taken  into  account, 
APHIS  will  require  that  all  field  trials 
under  notification  procedures  that  are  to 
be  greater  than  one  year  in  duration  be 
renewed  annually.  This  will  be 
accomplished  by  adding  the  following 
sentence  at  the  end  of  §  340.3(e)(4): 

Such  acknowledgment  will  apply  to  field 
testing  for  one  year  from  the  date  of 
introduction,  and  may  be  renewed  annually 
by  submission  of  an  additional  notification  to 
APHIS. 

APHIS  stresses  that  it  views  the 
requirement  for  compliance  with  a 
performance  standard  as  a  stringent  one 
that  requires  of  responsible  persons  a 
level  of  care  equal  to  or  greater  than  that 
under  permitting  procedures.  We  expect 
that,  if  a  responsible  person  has  any 
question  about  whether  he  or  she  can 
comply  with  the  performance  standards 
for  the  introduction  of  a  regulated 
article,  that  person  must  either  apply  for 
a  permit  under  §  340.4  or  consult  with 
APHIS;  and  that  States  will  continue  to 
provide  input  to  APHIS,  particularly  if 
they  have  any  concern  about  whether 
the  performance  standards  can  be 
complied  with  in  a  given  field  trial. 

Another  commenter  that  opposed  the 
proposed  extension  of  notification 
procedures  asserted  that  APHIS’  1993 
final  rule  (58  FR  17044-17059,  March 
31, 1993)  establishing  notification 
procedures  for  field  trials  of  certain 
regulated  articles,  particularly  the  six 
crop  species  listed  in  §  340.3(b)(l)(i), 
was  based  primarily  on  a  USDA  finding 


that  the  six  listed  crop  species  posed 
negligible  risk  of  gene  flow  to  wild 
relatives  in  the  United  States.  The 
commenter  argued  that:  “In  many  cases, 
scientists  do  not  know  the  extent  to 
which  U.S.  crops  interbreed  with  wild 
relatives  nor  the  extent  to  which  wild 
relatives  exist  in  areas  where  crops  are 
grown.”  The  commenter  further 
recommended  that: 

Until  the  Department  has  a  comprehensive 
database  of  information  on  the  location  of 
populations  of  wild  relatives  of  crops  in  the 
United  States,  the  sexual  compatibility  of 
those  relatives  with  U.S.  crops,  and  the 
impacts  of  transgenes  in  wild  populations,  it 
should  require  case-by-case  risk  assessments 
under  its  permit  procedures  of  all  U.S.  crops 
with  interbreeding  wild  relatives  in  this 
country. 

In  response  to  these  comments, 

APHIS  disagrees  with  the  assertion  that 
the  primary  basis  for  our  final  rule 
establishing  the  notification  option  was 
an  Agency  determination  that  there  was 
negligible  risk  of  gene  flow  from 
transgenic  derivatives  of  the  six  listed 
crop  species  to  wild  relatives.  Our 
action  was  based  on  accumulated 
experience  showing  that  the  six  listed 
crop  species,  which  were  those  crops  for 
which  the  greatest  number  of  field  trials 
had  been  performed  in  the  United  States 
to  that  time,  could  be  safely  field  tested 
under  permit,  and  on  our  recognition 
that  the  conditions  imposed  under 
permit  formed  the  basis  for  adequate 
confinement  measures  under 
performance  standards.  In  response  to  a 
specific  request  by  a  commenter,  APHIS 
did  provide  in  its  final  rule  additional 
evidence  that  the  potential  for  gene  flow 
from  the  six  listed  crop  species  to  wild 
relatives  in  the  United  States  was 
negligible  regardless  of  whether  the 
performance  standards  were  applied. 
Nevertheless,  the  Agency  continues  to 
believe  that  the  performance  standards 
themselves  adequately  address  the  issue 
of  gene  flow.  APHIS  acknowledges  that 
insufficient  data  with  respect  to 
interbreeding  potential  or  the  locations 
of  populations  of  wild  relatives  for  some 
plant  species  could  affect  the 
appropriateness  of  design  protocols  for 
particular  field  trials.  These 
considerations  would  be  a  necessary 
part  of  the  responsible  person’s  analysis 
of  what  would  be  required  to  comply 
with  the  performance  requirements 
under  §  340.3(c).  It  may  be  the  case  that 
in  some  instances,  based  on  the 
realization  that  existing  information  is 
inadequate,  adherence  to  the 
performance  standards  might  require, 
for  example,  that  flowering  of  the 
regulated  article  be  prevented  or  that 
physical  means  such  as  bagging  be 
utilized  to  prevent  pollen  flow  from  the 
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regulated  article.  As  indicated 
previously,  APHIS  will  consult  with 
responsible  persons  upon  request 
regarding  compliance  with  the 
standards  in  individual  instances  and  is 
also  preparing  other  useful  information 
for  inclusion  in  its  User’s  Guide. 
Nonetheless,  APHIS  believes  that  the 
performance  standards  themselves 
adequately  address  the  concerns  raised 
by  the  commenters.  No  change  to  the 
regulations  is  made  in  response  to  this 
comment. 

The  commenter  does  raise  a  point  that 
is  relevant  to  another  section  of  the  rule, 
however.  Incomplete  data  regarding 
compatibility  with  relatives  or  the 
presence  of  interbreeding  populations  of 
related  species  may  dramatically  affect 
the  ability  to  reach  a  subsequent 
determination  of  nonregulated  status  for 
certain  regulated  articles,  and  this 
should  be  noted  by  any  persons  who 
may  consider  submitting  such  petitions. 
For  traits  potentially  related  to  plant 
survival,  such  as  disease  or  stress 
resistance,  information  of  this  kind  will 
often  be  important  to  an  analysis  of  the 
potential  for  plant  pest  risk  under  the 
petition  process  at  §  340.6. 

Several  commenters  disputed  APHIS’ 
assertion  in  the  proposed  rule  that  the 
Agency  has  gained  considerable 
experience  with  field  testing  under 
notification  and  permitting  procedures. 
These  comments,  in  general,  questioned 
how  much  experience  had  really  been 
gained,  in  view  of  the  fact  that  most  of 
the  permits  have  been  granted  in  the  last 
few  years;  whether  the  long-term  effects 
of  releases  had  really  been  determined; 
and  whether  the  Agency  had  yet 
obtained  any  “hard  data’’  to  assess 
specific  environmental  impacts. 

In  response  to  these  comments, 

APHIS  believes  that  its  statements 
regarding  accumulated  experience 
remain  correct.  While  it  is  true  that  the 
majority  of  field  trials  of  regulated 
articles  have  been  conducted  in  the  last 
two  years,  all  evidence  obtained  to  date, 
including  that  from  monitoring  reports 
submitted  to  the  Agency  by  responsible 
persons  overseeing  the  tests,  indicates 
that  the  trials  have  been  conducted 
safely,  and  that  there  has  been  no  reason 
to  believe  that  any  hypothetical  "long¬ 
term”  impacts  have  arisen  or  are  likely 
or  foreseeable  as  a  consequence  of  the 
conduct  of  any  field  trial  in  accordance 
with  this  final  rule.  The  request  for 
“hard  data,”  which  APHIS  interprets  to 
mean  “data  derived  from  experiments 
designed  specifically  to  address 
particular  safety  concerns,”  ignores  a 
great  deal  of  highly  relevant  data,  some 
of  which  may  be  empirical  in  nature,  on 
the  behavior  of  the  test  plants  as 
determined  by  individuals  expert  in  the 


behavior  of  the  plant  species.  Moreover, 
“hard  data”  has  been  requested  and 
obtained  by  the  Agency  in  some 
instances,  when  deemed  material  to 
consideration  of  a  petition  for 
determination  of  nonregulated  status  for 
a  regulated  article. 

One  commenter  inquired  whether  an 
applicant  would  be  able  to  request  a 
permit  for  which  an  environmental 
assessment  is  written  for  a  regulated 
article  that  might  qualify  for  notification 
procedures.  APHIS  agrees  that  field 
trials  that  would  qualify  for  notification 
procedures  could  be  given  permits  upon 
request.  However,  as  indicated  in 
APHIS’  National  Environmental  Policy 
Act  (NEPA)  Implementing  Procedures, 
which  were  published  on  February  1, 
1995  (60  FR  6000-6005}  and  codified  at 
7  CFR  part  372,  permitting  and 
acknowledgment  of  notifications  for 
confined  field  releases  of  genetically 
engineered  organisms  have  been 
categorically  excluded  from  the 
requirement  to  prepare  environmental 
assessments  or  environmental  impact 
statements.  There  are  two  relevant 
exceptions  indicated  in  those 
procedures.  Section  372.5(d)(1)  provides 
for  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  “When  any  routine  measure, 
the  incremental  impact  of  which,  when 
added  to  other  past,  present,  and  future 
actions  (regardless  of  what  agency  or 
person  undertakes  such  actions),  has  the 
potential  for  significant  environmental 
impact.”  Section  372.5(d)(4)  provides 
for  the  preparation  of  such  analyses 
“When  a  confined  field  release  of 
genetically  engineered  organisms  or 
products  involves  new  species  or 
organisms  or  novel  modifications  that 
raise  new  i$?ues.”  The  decision  as  to 
whether  either  or  both  of  these 
exceptions  to  the  categorical  exclusion 
applies  will  be  made  by  the 
Administrator. 

One  commenter  asked  whether  the 
proposed  changes  to  notification 
procedures  would  in  effect  require  a 
responsible  person  to  submit  requests 
for  notification  more  than  120  days  in 
advance  of  a  desired  field  trial  in  order 
to  give  the  Administrator,  APHIS,  time 
to  determine  whether  the  plant  species 
in  question  is  considered  a  weed  in  the 
area  of  the  proposed  introduction,  and 
to  give  the  responsible  person  time  to 
submit  a  permit  application  if 
notification  procedures  are  deemed  not 
to  apply.  APHIS  believes  that  the 
scenario  described  will  rarely  apply  for 
plant  species  that  are  commonly 
cultivated.  In  most  instances,  there  will 
not  be  any  uncertainty  beforehand  as  to 
whether  a  particular  species  is  a  weed 
in  the  area  around  the  site  of  a  proposed 


introduction.  If  an  applicant  has  any 
uncertainty  regarding  the  weed  status  of 
a  particular  species  around  the  site  of  a 
proposed  introduction,  that  applicant 
should  consult  with  the  Agency  as  early 
as  possible  to  enable  the  agency  to 
obtain  the  necessary  information  early 
enough  to  prevent  undesirable  delays.  It 
should  be  pointed  out  that  applicants 
need  to  take  into  consideration  the 
presence  of  sexually-compatible 
populations  of  the  same  plant  species, 
even  if  not  weedy,  in  the  area  of  a 
proposed  test  site  in  the  development  of 
test  protocols  that  would  meet  die 
performance  standards  under  §  340.4. 

One  commenter  suggested  that  the 
phrasing  of  the  new  eligibility  criterion 
under  proposed  §  340.3(b)(1)  would 
require  that  notification  procedures 
apply  for  introductions  of  all  non-weed 
plant  species.  APHIS  believes  that  this 
comment  is  incorrect.  The  eligibility 
criterion,  as  written,  applies  only  to 
regulated  articles,  as  defined  under 
§340.1. 

Less  than  half  of  all  comments 
specifically  addressed  the  proposed 
revision  of  eligibility  criterion  under 
§  340.3(b)(5),  which  would  extend  the 
existing  eligibility  criterion  to  allow 
introductions  under  notification 
procedures  of  plants  containing  genetic 
sequences  from  plant  viruses  that  are 
noncoding  regulatory  sequences  of 
known  function,  or  that  are  sense  or 
antisense  genetic  constructs  derived 
from  viral  genes  from  plant  viruses  that 
are  prevalent  and  endemic  in  the  area 
where  the  introduction  will  occur  and 
that  infect  plants  of  the  same  host 
species,  and  that  do  not  encode  a 
functional  noncapsid  gene  product 
responsible  for  cell-to-cell  movement  of 
the  virus. 

One  comment  from  a  scientific  society 
indicated  that  the  proposal  was  “clearly 
based  on  sound  scientific  data  dealing 
with  the  safety  of  virus-resistant 
plants.”  Another  comment  supported 
the  proposed  extension,  but 
recommended  in  addition  that  the 
eligibility  criterion  not  require  that  any 
viral  gene  be  derived  from  a  plant  virus 
that  is  prevalent  and  endemic  in  the 
area  where  the  introduction  will  occur. 
This  recommendation  was  based  on  the 
following  rationale: 

When  field  trials  are  performed  under 
controlled  circumstances,  the  crop 
performance  standards  are  sufficient  to 
prevent  the  unintentional  dissemination  of 
the  virus  by  the  introduced  viral  component, 
which  is  not  itself  capable  of  plant  infection. 
In  addition,  the  opportunity  for 
recombination  will  be  less  in  an  isolated  field 
with  no  homologous  viruses  than  in  an  area 
with  like  viruses. 
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APHIS  disagrees  with  the 
commenter’s  rationale  for  further 
changes  to  the  proposal.  The 
performance  standards  are  designed  to 
prevent  persistence  of  the  regulated 
article  or  its  progeny,  and  do  not 
specifically  address  dissemination  or 
persistence  of  other  organisms,  such  as 
viruses  or  their  vectors. 

Approximately  a  quarter  of  the 
comments  opposed  the  proposed 
revision  to  the  eligibility  criterion  in 
§  340.3(b)(5).  These  comments  raised 
some  or  all  of  the  following  four  issues: 
risks  of  gene  flow  to  related  plant 
species;  risks  of  synergistic  effects  when 
the  regulated  article  is  infected  with 
plant  viruses  other  than  the  one  from 
which  its  viral  component  was  derived; 
risks  that  new  viral  strains  will  be 
produced;  and  the  supposed  paucity  of 
empirical  data  available  to  support  the 
proposed  revision. 

One  commenter  expressed  concern 
that  movement  of  genes  of  viral  origin 
from  regulated  articles  to  related  plant 
species  could  occur  when  plants 
containing  such  genes  are  introduced 
under  notification,  which  “could  have 
significant  implications  for  both 
agroecosystems  and  natural  ecosystems, 
as  viral  transgenes  transferred  to  wild 
plant  populations  could  result  in  new  or 
worse  weeds  in  farmers’  fields  or  alter 
the  genetic  diversity  of  natural 
ecosystems  *  *  *” 

APHIS  disagrees  with  these 
comments.  APHIS  believes  that  it  has 
addressed  the  issue  of  gene  flow  from 
regulated  articles  to  other  plants  in  its 
general  discussion  of  the 
appropriateness  of  the  performance 
standards  for  confinement  of  field  trials. 

The  issues  with  respect  to  potential 
synergistic  effects  and/or 
recombinational  events  revolve  around 
potential  interactions  between  the 
regulated  article  and  other  viruses  in 
field  settings.  Before  discussing  these 
phenomena  in  detail,  however,  APHIS 
notes  that  during  field  testing  of  virus 
resistant  plants  (whether  transgenic  or 
conventionally  bred),  researchers 
routinely  make  efforts  to  exclude 
unwanted  viruses  to  which  the  test 
plants  are  not  resistant  (unless  they  are 
specifically  investigating  an  effect  such 
as  synergy).  This  is  done  because 
infection  of  plants  with  other  viruses 
causes  additional  disease  symptoms  that 
make  comparative  evaluation  of  the 
desired  disease  resistance  phenotypes  of 
the  test  lines  (the  transgenic  lines)  with 
controls  (the  nontransgenic  parent  lines) 
difficult  or  impossible.  The  need  for 
exclusion  of  other  viruses  during  field 
trials  with  vegetatively  propagated 
plants  (e.g.,  potatoes)  is  even  more 
severe.  With  such  plants,  infection  with 


other  viruses  not  only  contaminates  the 
experimental  plants  but  results  in 
infection  of  all  clonal  progeny.  Infected 
plants  then  need  to  be  destroyed,  or  the 
unwanted  virus  must  be  eliminated  via 
tissue  culture,  a  time-consuming  and 
expensive  procedure.  For  any  crop,  if  an 
unwanted  virus  is  seed  transmitted, 
progeny  lines  also  become  infected, 
which  can  affect  an  entire  breeding 
program.  Thus,  researchers  have  long 
recognized  the  importance  of 
minimizing  the  presence  of  unwanted 
viruses  from  field  tests  of  virus  resistant 
plants.  Minimizing  unwanted  viruses  in 
a  test  plot  minimizes  the  opportunity  for 
recombination  or  synergy. 

The  concerns  raised  over  the  potential 
for  synergistic  effects  between  viral 
genes  in  the  regulated  article  and  other 
viruses  that  may  infect  the  plant  allude 
to  the  phenomenon  that,  when  two 
viruses  simultaneously  infect  a  plant, 
disease  symptoms  can  be  more  severe 
than  when  either  of  the  viruses  alone 
infects  the  plant.  Such  synergistic 
infections  can  often  result  in  severely 
diseased,  unsalable  crops  under  current 
agricultural  production.  APHIS  believes, 
however,  that  such  synergistic 
interactions  are  relatively  rare  in  mixed 
viral  infections.  APHIS  estimates  that 
more  than  2000  plant  viruses  have  been 
identified  worldwide.  Information 
gathered  for  APHIS  on  the  occurrence  of 
synergistic  interactions  by  Dr.  Vicki 
Vance,  University  of  South  Carolina,  on 
file  in  the  administrative  record, 
identified  no  more  than  25  synergistic 
viral  interactions.  Moreover,  because 
synergy,  unlike  recombination,  is  not 
related  to  the  potential  for  creation  of 
new  viruses,  the  effects  of  synergy  may 
in  effect  be  considered  to  be  agronomic, 
rather  than  environmental.  Investigation 
of  the  potential  for  synergy  may  be  a 
part  of  the  evaluation  of  a  new  crop 
variety  undergoing  agronomic  testing. 
Were  synergistic  interactions  manifested 
by  a  transgenic  crop  during  field  testing, 
severe  infection  would  result,  and  the 
plants  or  plant  lines  would  likely  be 
destroyed  because  they  would  have  no 
use  in  a  breeding  program.  These  effects 
would  be  limited  to  the  test  plants. 

Three  other  independent  reports 
prepared  in  different  countries  and 
published  in  1995  and  on  file  in  the 
administrative  record  address  the 
subject  of  synergy  and  viral  resistant 
transgenic  plants: 

1.  “Transgenic  virus-resistant  plants 
and  new  plant  viruses,”  a  report 
prepared  by  the  American  Institute  of 
Biological  Sciences  (AIBS),  based  on  a 
workshop  convened  by  AIBS  and 
sponsored  by  the  USDA; 

2.  “Risks  to  the  Agricultural 
Environment  Associated  with  Current 


Strategies  to  Develop  Virus  Tolerant 
Plants  Using  Genetic  Modification,” 
written  by  Henry,  C.  M.,  Barker,  I.,  Pratt, 
M.,  Pemberton,  A.  W.,  Farmer,  M.  J., 
Cotten,  J.,  Ebbels,  D.,  Coates,  D.,  and 
Stratford,  R.,  for  the  United  Kingdom 
Ministry  of  Agriculture  Fisheries  and 
Food;  and 

3.  “Transgenic  plants  expressing  viral 
genes:  Issues  related  to  field  releases,” 
written  by  Rochon,  D.  M.,  Ellis,  P.  E., 
Martin,  R.  R.,  and  Sanfom,  H.,  for 
Agriculture  and  Agri-Food  Canada. 

All  these  reports  support  APHIS’ 
conclusions  that  viral  synergies  are  rare 
and  would  pose  only  transitory 
agronomic  concerns,  but  not 
environmental  risks.  Agronomic 
characteristics  such  as  disease 
susceptibility  are  routinely  evaluated 
during  agronomic  testing.  On  the  basis 
of  all  the  information  presented, 
therefore,  APHIS  believes  that  the 
potential  for  viral  synergies  when 
regulated  articles  are  introduced  under 
notification  will  pose  no  concerns 
different  from  those  arising  under 
traditional  agricultural  breeding  and 
practice. 

In  further  response  to  the 
commenters,  the  issue  with  respect  to 
recombination  centers  around  the 
potential  to  create  new  plant  viruses 
when  transgenic  virus  resistant  plants 
are  infected  by  other  plant  viruses.  The 
term  “recombination”  is  typically 
defined  as  an  exchange  of  nucleotide 
sequences  between  two  nucleic  acid 
molecules.  Such  exchanges  between 
genomes  result  in  heritable,  permanent 
change.  While  recombination  is  a 
common  process,  which  is  responsible 
in  nature  for  much  of  the  observed 
variation  between  individual  members 
of  the  same  species,  a  variety  of  factors 
affect  the  appearance  and  survival  of 
recombinant  types.  In  all  experiments 
that  have  been  performed  to  date  with 
plant  viruses,  recombinant  types  have 
been  observed  only  when  transgenic 
plants,  containing  viral  sequences  and 
susceptible  to  the  virus  from  which 
those  sequences  are  derived,  are 
infected  with  a  defective  but 
replication-competent  parental  virus 
type  under  a  strong  selection  for 
production  of  recombinant  virus. 
Recombination  between  two  plant 
viruses  under  natural  field  conditions 
has  never  been  reported  and  may  be 
sufficiently  rare  that  it  may  only  be 
observed  to  occur  on  an  evolutionary 
time  scale.  There  are  no  published 
reports  demonstrating  recombination 
between  a  virus-resistant  transgenic 
plant  and  a  nondefective  and  unrelated 
plant  virus.  Resistance  to  an  infecting 
virus  would  prevent  or  at  least  partially 
inhibit  replication  of  that  virus  and 
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replicated  progeny  viruses  might  not 
therefore  be  available  for  recombination 
with  the  resident  viral  transgene.  The 
reports  cited  above  on  transgenic  plants 
expressing  viral  genes  provide  more 
detailed  discussions  on  the  factors 
affecting  recombination,  the  detection  or 
survival  of  recombinants,  and  provide 
additional  reference  sources. 

The  likelihood  that  a  statistically  rare 
recombinational  event  will  occur 
depends  on,  among  other  things,  sample 
size.  Typically,  the  first  field  trials  of 
regulated  articles  containing  genes  from 
plant  viruses  that  have  not  yet  been 
demonstrated  to  confer  virus  resistance 
on  the  host  plant  are  small,  i.e.,  with 
single  genotypes  representing  perhaps 
0.5  acre  or  less.  Lines  that  are  selected 
for  testing  on  larger  plots  are  generally 
those  that  have  been  shown  to  be 
resistant  to  infection  by  the  parental 
virus  under  field  conditions  during 
prior  small  scale  field  testing.  In  fact, 
greater  than  95  percent  of  the  individual 
field  tests  of  virus  resistant  plants  that 
have  been  conducted  to  date  under 
permit  or  notification  procedures  have 
been  small,  under  5  acres  in  area.  The 
larger  field  trials  that  have  been 
performed  to  date  have  involved  lines 
that  have  been  subsequently  deregulated 
(e.g.,  Asgrow’s  ZW-20  squash)  or  other 
crop  lines  that  cure  relatively  far  along  in 
their  agronomic  testing.  All  such 
varieties  have  already  been 
demonstrated  to  be  resistant  to  viral 
infection,  reducing  the  likelihood  of 
recombination  with  the  related  virus. 

As  stated  above,  if  an  unwanted  virus 
infects  the  transgenic  plant  and 
replicates,  recombination  theoretically 
could  occur.  The  potential  for 
recombination  will  be  limited  by  efforts 
to  exclude  unwanted  viruses  from  field 
tests.  Additional  constraints  in 
proposed  eligibility  criterion 
§  340.3(b)(5)  for  viral  sequences  that 
meet  notification  are  that  the  inserted 
viral  sequences  come  from  a  viral  strain 
that  infects  the  recipient  plant  and  that 
the  virus  be  widely  prevalent  in  the  area 
where  the  field  test  is  to  be  performed. 

If  these  limitations  apply,  the  RNA’s  of 
concern  that  could  potentially 
recombine  (the  viral  transgene  and  the 
unwanted  virus)  would  be  nucleic  acids 
that  would  have  already  had  the 
potential  to  interact  and  recombine  in 
nature  if  the  two  viruses  naturally 
infected  the  same  plant  and  were 
located  within  the  same  plant  tissues. 

APHIS  believes  that  scientific 
evidence,  routine  agricultural  practices, 
and  the  other  restrictions  contained 
under  revised  §  340.3(b)(5)  make  it 
highly  unlikely  that  any  new  virus  will 
arise  as  a  result  of  field  testing  of  a 
transgenic  virus  resistant  plant  under 


notification  procedures.  APHIS  also 
believes  that  in  the  unlikely  event  that 
a  new  virus  should  arise,  standard 
practices  that  are  used  to  control  new 
viral  diseases  that  are  detected  in 
agricultural  settings  would  also  be 
adequate  to  address  any  new  virus. 
Again,  two  of  the  above-cited  reports 
that  addressed  this  general  subject 
reached  conclusions  similar  to  those  of 
APHIS.  In  a  report  to  Agriculture  and 
Agri-Food  Canada,  Rochon  et  al.  (1995) 
conclude,  “It  is  likely  that  current 
means  of  detecting  and  controlling  new 
diseases  in  this  country  would  be 
adequate  to  control  any  new  virus 
resulting  from  recombination  between  a 
transgene  and  another  virus.”  The  AEBS 
report  concludes  by  stating,  “With  or 
without  the  use  of  transgenic  plants, 
new  plant  virus  diseases  will  develop 
that  will  require  attention.”  No  changes 
to  the  regulations  are  made  in  response 
to  these  comments. 

Several  commenters  expressing 
opposition  to  the  proposed  revision  to 
§  340.3(b)(5)  asserted  that  there  is 
insufficient  empirical  data  for  its 
justification.  In  response  to  these 
comments,  we  understand  the  desire  for 
additional  experiments  specifically 
designed  to  increase  understanding  of 
the  mechanisms  involved  in  virus 
resistance,  to  measure  the  frequency  at 
which  certain  interactions  between 
regulated  articles  and  infecting  viruses 
occur,  and  to  examine  the  effects  of 
those  interactions  on  virus  populations. 
We  agree  that  such  information  will 
probably  be  scientifically  interesting.  It 
may  also  be  potentially  useful  for 
resolving  uncertainties  that  may  arise 
for  specific  crop-gene  combinations 
when,  eventually,  approval  is  sought  to 
grow  the  regulated  articles  under 
routine  agricultural  conditions  as 
opposed  to  under  performance 
standards  (i.e.,  when  a  petition  is 
submitted  to  APHIS  for  a  determination 
of  nonregulated  status).  A  statement  in 
the  AIBS  report  (1995)  previously  cited 
recognizes  this  fact:  “More  research  is 
needed  to  explain  these  mechanisms 
and  to  assess  the  environmental  and 
agricultural  risks  that  might  be 
presented  by  the  commercialization  of 
transgenic  virus-resistant  crops.” 

We  do  not  agree  with  the  comment 
that  additional  data  of  these  types  are 
needed  to  justify  the  proposed 
modification  to  §  340.3(b)(5)  for  field 
trials  under  notification  procedures. 
Such  arguments,  APHIS  believes,  ignore 
the  weight  of  experience  with 
conventionally  bred  and  conventionally 
cross-protected  crop  varieties  (a  cross- 
protected  variety  being  one  made 
immune  or  resistant  to  a  severe  strain  of 
a  virus  by  infecting  the  variety  with  a 


mild  strain  of  the  virus),  and  take  note 
of  neither  the  performance  standards 
under  §  340.3(b)  nor  the  agricultural 
practices  routinely  used  to  minimize 
infection  of  test  crops  or  to  control 
infections. 

One  commenter  suggested  that  APHIS 
mischaracterized  the  results  of  the  AIBS 
Workshop  on  Transgenic  Virus- 
Resistant  Plants  and  New  Plant  Viruses. 
The  comment  asserted  that  a 
discrepancy  exists  between  the 
proposed  regulations  (which  would 
extend  eligibility  to  all  viral  genes 
derived  from  certain  viruses,  apart  from 
those  genes  encoding  noncapsid 
movement  proteins)  and  the  written 
proceedings,  which  in  the  view  of  the 
commenter  indicated  that  any  as  yet 
undiscovered  viral  genes  would  pose 
novel  risks,  with  the  implicit 
implication  that  such  genes  should  not 
be  eligible  for  APHIS’  notification 
procedures. 

APHIS  disagrees  with  this 
commenter’s  interpretation  of  the 
workshop  proceedings.  The  relevant 
phrase  in  the  AIBS  report,  which 
contains  the  only  mention  of  “known” 
genes,  is,  “The  participants  agreed  that 
the  risk  considerations  for  coat  protein 
(currently  on  the  list  for  notification)  are 
the  same  as  those  for  other  known  viral 
genes  *  *  APHIS  believes  that  the 
report  does  not  attempt  to  indicate  that 
other  genes  would  pose  new  risks,  but 
rather  that  the  participants  at  the 
workshop  only  discussed  the  potential 
risks  of  genes  for  which  scientific 
information  was  at  hand.  APHIS 
believes  that  enough  information  has 
been  established  to  date  about  the 
function  of  plant  virus  genes  so  that 
whole  new  categories  of  genes  that 
would  raise  new  concerns  other  than 
those  addressed  at  the  workshop  are 
unlikely  to  appear.  However,  should 
any  information  arise  that  would 
suggest  that  notification  procedures  are 
not  appropriate  for  a  specific,  as  yet 
undiscovered  class  of  viral  genes, 

APHIS  would  of  course  act  to  ensure 
that  appropriate  safety  requirements  for 
field  testing  applied  to  such  trials. 

The  comment  also  noted  that  the 
proposal  would  extend  notification 
'procedures  to  field  trials  of  any  size, 
while  the  report  only  discussed  risk  ' 
considerations  for  small-scale  trials,  i.e., 
those  under  10  acres.  APHIS  agrees  that 
the  workshop  participants,  in  discussing 
specific  categories  of  genes  in 
accordance  with  questions  distributed 
to  participants  to  help  focus 
discussions,  specifically  addressed 
small  scale  field  trials.  However,  in  their 
discussions  of  the  various  types  of  viral 
interactions  (such  as  recombination  and 
synergy)  that  formed  the  broader  issues 
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at  the  heart  of  the  workshop,  no  specific 
size-related  concerns  were  raised. 
Moreover,  as  was  discussed  previously, 
preliminary  field  trials  with  new  crop 
lines  carrying  virus-derived  genes  are 
generally  conducted  on  a  very  small 
scale  until  it  can  be  demonstrated  that 
the  new  lines  exhibit  the  desired  virus- 
resistant  phenotype.  When  this 
phenotype  is  manifested,  the  likelihood 
that  the  viral  transgene  could  recombine 
with  a  related  infecting  virus  is  further 
limited.  Again,  however,  the  general 
concerns  raised  are  concerns  that  may 
become  relevant  on  a  case-by-case  basis 
when  the  Agency  considers  petitions  for 
determination  of  nonregulated  status  for 
specific  virus-resistant  regulated 
articles.  No  change  is  made  to  the 
regulations  in  response  to  this  comment. 

Comments  on  Proposed  Simplifications 
to  Paperwork  Requirements  by  State 
Regulatory  Officials  (§  340.3(e)(  1 )) 

About  one-fifth  of  all  comments 
specifically  addressed  the  proposal  to 
eliminate  die  requirement  that  States 
actively  provide  to  APHIS  concurrence 
on  interstate  movements  of  regulated 
articles  under  notification.  All  but  one 
of  the  comments  were  in  favor  of  the 
rule  as  proposed.  Each  of  those, 
however,  suggested  that  the  proposal 
needed  some  additional  clarification: 
either  that  States’  roles  in  oversight  over 
other  aspects  of  the  notification  process 
should  be  lessened,  or  that  the 
notification  process  for  interstate 
movement  should  be  made  “generic”  by 
indicating  a  master  list  of  potential 
terminal  destinations  to  which 
transgenic  seed  might  be  shipped. 

Several  comments  indicated  that  State 
involvement  should  be  eliminated 
entirely. 

In  response  to  these  comments, 

APHIS  believes  that  the  notification 
process  for  interstate  movement  is  not 
burdensome,  that  State  notification  and 
involvement  in  that  process  has  been, 
and  continues  to  be,  useful,  and  that  it 
is  appropriate  that  States  be  made  aware 
that  shipments  of  specific  regulated 
articles  may  be  destined  to  enter.  States 
should  be  offered  the  opportunity  to 
consider  any  notifications  in  view  of 
local  requirements.  APHIS  further 
believes  that  a  system  for  generic 
identification  of  sites  to  which 
transgenic  seed  may  be  shipped  might 
not  provide  States  with  adequate 
opportunities  to  address  these 
considerations. 

One  State  commenter  indicated  strong 
opposition  to  removal  of  the 
requirement  for  review  and  concurrence 
by  affected  States.  The  comment 
asserted,  "Notification  without  the 
review  opportunity  is  not  acceptable.” 


APHIS  believes  that  this  comment 
reinforces  the  view  of  other  comments, 
in  favor  of  the  proposed  rule,  that 
indicated  the  need  for  additional 
clarification.  APHIS  believes  that  the 
proposed  regulation  was  not  sufficiently 
clear  in  indicating  that  States  would  be 
notified  and  that  those  States  that  wish 
to  continue  to  review  notifications  for 
interstate  movement  would  be  free  to  do 
so.  Furthermore,  the  important  role  that 
States  have  played  in  considering  local 
factors  with  respect  to  field  trials  will 
remain  unchanged.  (These  field  test 
factors,  as  indicated  by  one  State 
Department  of  Agriculture,  include 
review  of  proposed  uses  of  challenge 
organisms,  the  planting  of  species  in 
areas  in  which  host-free  periods  exist 
for  the  crop,  the  planting  of  crops  in 
protection  districts  where  specific  state 
regulations  restrict  planting,  and  the 
planting  of  plant  material  for  which 
there  are  established  specific 
quarantines.)  In  response  to  comments, 
APHIS  is  revising  §  340.3(e)(1)  of  the 
regulations  to  clarify  its  intent  as 
follows: 

APHIS  will  provide  copies  of  all 
notifications  to  appropriate  State  regulatory 
official(s)  for  review  within  5  business  days 
of  receipt.  Comments  to  APHIS  from 
appropriate  State  regulatory  officials  in 
response  to  notifications  for  interstate 
movement  of  regulated  articles  will  not  be 
required  by  APHIS  prior  to  acknowledgment, 
although  States  may  provide  their  reviews  to 
APHIS  at  their  discretion. 

Comments  on  Proposed  Changes  to 
Regulations  for  Petitions  for 
Determination  of  Nonregulated  Status 
and  on  Proposed  Use  of  Guidelines  to 
Provide  Information  to  the  Public 
(§  340.6(e)  and  Footnotes  Added  to  the 
Ends  of  the  Headings  of  §§340.3,  340.4, 
340.5,  and  340.6) 

Two  related  portions  of  the  proposed 
rule,  i.e.,  the  proposed  changes  to 
regulations  for  petitions  for 
determination  of  nonregulated  status 
and  the  proposed  use  of  guidelines  to 
provide  information  to  the  public  on 
various  issues,  were  frequently 
discussed  together  in  comments.  APHIS 
will  discuss  the  comments  received  on 
these  two  topics  together. 

A  majority  of  comments  that 
specifically  addressed  the  expansion  of 
determinations  of  nonregulated  status 
supported  the  concept  of  relating  the 
extension  of  a  determination  of 
nonregulated  status  to  a  determination 
of  nonregulated  status  for  a  closely 
related  antecedent  organism.  One 
comment  stated:  "The  slight  differences 
in  closely  related  varieties  are  no  more 
significant  than  the  differences  that 


occur  between  the  products  of 
traditional  plant  breeding.” 

Several  commenters  also  noted  the 
value  of  the  increased  flexibility 
provided  by  the  proposed  changes,  in 
allowing  for  desirable  outcomes  such  as 
greater  innovation,  reduced  paperwork, 
less  redundant  experimentation,  and 
promoting  the  rapid  development  of  the 
best  new  crop  varieties.  One 
commenter,  in  pointing  out  that 
progress  through  the  development  of 
new  transformants  would  be  encouraged 
under  the  proposed  changes,  noted: 

“The  current  system  encourages  the 
development  of  genetically  engineered 
crops  using  a  trait  from  a  single 
progenitor  line.  Such  crops  are 
genetically  more  narrow  and  less 
adaptable  than  crops  developed  from 
several  lines  derived  from  various 
insertions  of  the  same  trait.”  APHIS 
agrees  with  these  comments. 

The  comments  opposed  to  the 
proposed  extension  of  determinations  of 
nonregulated  status  to  plants  closely 
related  to  antecedent  organisms 
generally  expressed  the  view  that  a 
“huge  loophole”  would  be  opened  up 
under  which  risk  assessments  of 
potentially  dangerous  new  varieties 
would  not  be  made.  One  comment 
suggested  that  companies  would  be  able 
to  reengineer  particular  plants  to 
contain  genes  that  pose  ecological 
concerns  and  then  claim  that  the  new 
plants  are,  indeed,  “closely  related.” 

APHIS  disagrees  with  these 
comments.  The  basis  for  extending  a 
determination  of  nonregulated  status  to 
additional  closely  related  regulated 
articles  will  be  a  demonstration  by  the 
applicant  that  the  risk  assessment  that 
was  developed  for  the  antecedent 
organism  is  in  fact  adequate  to  address 
any  potential  plant  pest  risk  issues  for 
the  regulated  article.  While  the 
guidelines  developed  by  APHIS  will 
provide  examples  of  types  of  differences 
between  regulated  article  and 
antecedent  organism  that  the  Agency 
believes  are  unlikely  to  raise  such  new 
issues,  it  will  be  the  burden  of  the 
applicant  to  provide  data,  including 
data  from  field  tests,  to  demonstrate  this 
contention.  Moreover,  in  the  proposal, 
any  action  by  the  Agency  to  extend  a 
determination  of  nonregulated  status 
would  not  take  effect  for  30  days.  This 
interval  was  deliberately  incorporated 
into  the  proposed  rule  to  allow  an 
opportunity  for  any  new  plant  pest  risk 
issues  that  might  have  been  overlooked 
in  APHIS’  review  of  the  applicant’s 
requests  to  be  identified.  No  change  to 
the  regulations  is  made  in  response  to 
these  comments. 

Another  commenter,  expressing  the 
desire  that  APHIS  proceed  cautiously 
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with  respect  to  this  proposed  action, 
stated:  “Differences  in  gene  insertion 
sites,  copy  number,  and  genetic 
background  have  the  potential  to  make 
two  very  similar  sounding  varieties 
significantly  different  in  phenotype.” 
APHIS  agrees  that  phenotypic 
differences  may  arise  in  these  ways. 
However,  the  Agency  believes  that  the 
differences  that  may  result  would  likely 
be  of  the  magnitude  observed  through 
traditional  crop  breeding.  In  any  event, 
the  phenotype  of  the  regulated  article 
will  need  to  be  specifically  described  in 
any  request  for  an  extension  of  an 
existing  determination  of  nonregulated 
status.  On  a  case-by-case  basis,  APHIS 
will  consider  whether  observed 
phenotypic  changes  raise  any  issues  that 
were  not  adequately  addressed  in  the 
determination  of  nonregulated  status  for 
the  antecedent  organism,  and  the 
Agency’s  decision  will  be  announced  to 
the  public  30  days  before  it  takes  effect. 

One  commenter  objected  to  this 
portion  of  the  proposed  rule  on  the 
grounds  that  commercialization  of 
genetically  engineered  plants  raises 
large-scale  issues  not  addressed  by 
small-scale  field  testing,  and,  implicitly, 
that  these  issues  would  not  be 
adequately  addressed  when  requests  for 
extension  to  existing  determinations  of 
nonregulated  status  are  considered. 
APHIS  disagrees.  We  reiterate,  as  was 
indicated  in  response  to  comments  in 
the  final  rule  establishing  the 
notification  and  petition  options,  that 
we  believe  that  all  relevant  issues  are 
carefully  considered  in  APHIS  analyses 
of  petitions  for  determination  of 
nonregulated  status.  It  should  further  be 
noted  that  other  agencies  outside  USDA, 
notably  the  Environmental  Protection 
Agency  and  the  Food  and  Drug 
Administration,  also  exercise  regulatory 
responsibilities  for  assuring  the  safety  of 
certain  agricultural  products  developed 
using  biotechnological  techniques.  The 
framework  of  agency  authorities  and 
responsibilities,  under  which  more  than 
one  agency  often  has  a  designated 
regulatory  role  in  assuring  the  safety  of 
a  particular  product,  was  set  forth  by  the 
White  House  Office  of  Science  and 
Technology  Policy  as  the  Coordinated 
Framework  for  the  Regulation  of  the 
Products  of  Biotechnology  (51  FR 
23303-23350,  June  26, 1986). 

Two  commenters  addressed  APHIS’ 
discussion  of  the  use  of  guidelines  as 
part  of  regulatory  oversight.  One 
comment  stated:  “*  *  *  guidelines 
should  not  be  used  as  a  substitute  for 
rulemaking.  The  practice  of  issuing 
guidelines  should  be  codified  in  the 
regulation  not  relegated  to  the  status  of 
a  footnote  in  the  preamble  of  the 
proposed  regulation.” 


Both  commenters  requested  that 
APHIS  codify  the  use  of  guidelines  to 
establish  the  policy  that  data  developed 
in  compliance  with  those  guidelines 
will  be  accepted  by  the  Agency  for 
purposes  of  review.  In  response  to  these 
comments,  APHIS  notes  that  its 
guidelines  are  intended  to  provide 
guidance  to  applicants  and  not  as  rules 
of  general  applicability.  They  are  not 
intended  to  be  requirements  for 
submission  of  requests  under  this  part 
and  accordingly  they  have  not  been 
placed  in  the  regulations.  Should  APHIS 
at  a  later  date  decide  to  adopt  the 
guidelines  as  requirements,  it  would  do 
so  after  notice  and  comment 
rulemaking.  In  addition,  APHIS 
anticipates  that  data  and  information 
submitted  in  accordance  with  the 
guidelines  would  generally  be 
acceptable  to  the  Agency,  unless 
additional  information  becomes 
available  to  the  Agency  that  raises 
specific  new  plant  pest  risk  issues 
regarding  a  particular  request  for  an 
extension  of  a  determination  of 
nonregulated  status.  No  change  to  the 
regulations  is  made  in  response  to  these 
comments. 

Several  comments  were  received 
regarding  the  use  of  guidelines  to  help 
applicants  establish  the  similarity  of  a 
regulated  article  to  an  antecedent 
organism.  Many  of  the  comments 
suggested  that  APHIS  needed  to  provide 
clear  definitions  for  “closely  related” 
and  “negligibly  different,”  two  terms 
used  in  the  discussion  of  the  relation  of 
antecedent  organism  to  regulated  article 
in  the  proposed  rule.  Two  comments 
indicated  that  a  standard  for  “closely 
related”  should  be  put  directly  in  the 
text  of  the  regulations.  Several 
commenters  also  expressed  the  desire  to 
comment  directly  on  precise  definitions 
for  these  terms  or  on  any  guidelines 
APHIS  might  develop.  Several 
comments  suggested  that  it  was  not 
possible,  given  the  information  in  the 
proposed  rule,  to  provide  informed 
comments  on  this  portion  of  the 
proposed  rule. 

In  response  to  these  comments, 

APHIS  continues  to  believe,  as 
indicated  in  the  proposed  rule,  that  it  is 
not  appropriate  to  establish  rigid  rules 
or  definitions  for  determining  similarity. 
A  wide  range  of  minor  differences  might 
be  exhibited  by  a  regulated  article  and 
its  antecedent  organism  that  would  not 
affect  any  characteristics  related  to  the 
potential  for  plant  pest  risk  of  the 
regulated  article.  Moreover,  the  relevant 
plant  pest  risk  issues  discussed  in  any 
determination  of  nonregulated  status 
will  vary  depending  on  the  biology  of 
the  regulated  article  in  question.  When 
an  applicant  requests  an  extension  of  a 


determination  of  nonregulated  status,  it 
will  be  necessary  that  the  applicant 
demonstrate  that  the  Agency’s  analysis 
of  the  identified  relevant  issues  for  the 
antecedent  organism,  in  fact  adequately 
addresses  all  relevant  issues  relating  to 
the  regulated  article  as  well.  APHIS 
wishes  to  announce,  however,  that  it 
has  developed  guidelines  for  extensions 
-to  determinations  of  nonregulated 
status.  The  Agency  believes  that  these 
guidelines  will  provide  useful  examples 
of  some  types  of  modifications  that  are 
unlikely  to  raise  new  plant  pest  risk 
issues,  and  the  types  of  information  that 
an  applicant  may  use  in  support  of  such 
a  request.  APHIS  believes  that  this 
information  is  adequate  to  address  any 
confusion  about  the  use  or  intent  of 
guidelines!  The  guidelines  are  available 
on  the  Internet  or  by  mail  as  indicated 
under  FOR  FURTHER  INFORMATION 
CONTACT.  APHIS  welcomes  suggestions 
on  the  guidelines  themselves.  These 
guidelines  will  be  updated  periodically 
as  extensions  are  granted. 

Several  comments  indicated  general 
preferences  for  either  stringent  or 
flexible  requirements.  Four  other 
comments  provided  specific  suggestions 
as  to  the  types  of  similarities  between 
antecedent  organisms  and  regulated 
articles  that  the  commenters  believe 
would  be  unlikely  to  raise  new  plant 
pest  risk  issues.  APHIS  does  not  believe 
that  it  would  be  informative  to  attempt 
to  categorize  guidance  information 
provided  to  potential  applicants  as 
either  “stringent”  or  “flexible,” 
inasmuch  as  these  are  subjective  terms. 
We  would  note  that  independent  of  the 
specific  content  of  the  guidelines,  the 
Agency’s  responsibilities  to  prevent  the 
introduction  and  dissemination  of  plant 
pests  are  no  less  stringent  under  the 
regulations  in  7  CFR  part  340  than 
under  other  of  its  regulations.  However, 
the  use  of  guidelines  can  provide 
flexibility  for  applicants  while  allowing 
for  the  Agency’s  exercise  of  these 
responsibilities.  To  address  the  specific 
recommendations,  the  comments  as  a 
whole  suggested  that  the  following 
types  of  changes  between  antecedent 
organisms  and  regulated  articles  would 
raise  no  new  plant  pest  risk  issues:  The 
regulated  article  and  the  antecedent 
organism  contain  genes  from  different 
donor  organisms  when  the  two  genes 
perform  the  same  molecular  function; 
and  the  antecedent  organism  and  the 
regulated  article  differ  only  in  the  use  of 
a  different  selectable  marker  gene;  the 
antecedent  organism  and  the  regulated 
article  differ  only  in  structural 
modifications  of  the  same  functional 
gene,  or  in  the  use  of  different 
noncoding  regulatory  sequences  to  drive 
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the  expression  of  the  gene.  APHIS 
agrees  that  it  is  likely  that  most 
organisms  in  the  proposed  classes 
would  raise  no  new  plant  pest  risk 
issues.  As  an  illustration,  a  new 
“selectable  marker  gene”  could 
potentially  be  a  gene  of  any  function, 
providing  that  a  useful  assay  has  been 
developed  for  it  in  the  context  in  which 
the  gene  is  to  be  expressed.  However, 
evaluation  of  the  potential  for  plant  pest 
risk  posed  by  a  new  selectable  marker 
gene  would,  APHIS  believes,  require 
consideration  of  the  specific  function  of 
that  gene. 

For  any  specific  request  for  an 
extension  of  a  determination  of 
nonregulated  status,  a  requester  will 
need  to  provide  justification  as  to  why 
the  analysis  put  forth  in  the 
determination  of  nonregulated  status  for 
the  antecedent  organism  is  adequate  to 
address  any  potential  plant  pest  issues 
that  may  be  posed  by  the  regulated 
article.  With  respect  to  any  suggestions 
that  APHIS  may  receive  on  the  contents 
of  its  guidelines,  the  Agency  will 
carefully  consider  all  suggestions,  both 
those  that  identify  specific  new  plant 
pest  risk  issues  that  may  be  posed  by 
classes  of  modifications  as  well  as  any 
of  those  identifying  additional  types  of 
similarities  that  would  be  unlikely  to 
raise  any  new  risk  issues.  No  changes  to 
the  regulations  are  made  in  response  to 
these  comments. 

One  State  cooperator  expressed  the 
view  that  States  need  the  opportunity  to 
review  guidelines  to  verify  that  any 
specific  conditions  in  the  State  are 
addressed.  The  comment  also  inquired: 
how  States  can  make  known  any 
difference  of  opinion  on  any  judgment 
by  APHIS  to  extend  a  determination  of 
nonregulated  status;  whether  the 
particular  guideline  on  which  a 
requester  based  a  request  for  extension 
of  a  determination  would  be  identified 
in  that  request;  and  if  a  different 
guideline  were  followed  by  a  person 
requesting  an  extension  of  a 
determination  of  nonregulated  status, 
whether  States  would  have  the 
opportunity  to  comment  on  that 
guideline. 

In  response  to  these  comments, 
APHIS  notes,  first,  that  it  welcomes  any 
comments  from  its  State  cooperators  at 
any  time,  whether  in  response  to  any 
guidelines  or  in  response  to  a  particular 
action  to  extend  a  determination  of 
nonregulated  status.  With  respect  to  the 
identification  of  specific  guidelines  on 
which  an  applicant  bases  his  or  her 
request  to  extend  a  determination  of 
nonregulated  status,  APHIS  presumes 
that  the  applicant  will  describe  in  any 
request,  the  justification  for  the 
proposed  extension.  An  applicant  may 


choose  whether  or  not  to  rely  on  the 
guidelines  as  a  basis  for  the  proposed 
extension,  inasmuch  as  adherence  to  the 
guidelines  is  not  mandatory.  APHIS 
believes  that  it  is  most  appropriate  that 
States  focus  specifically  on  the 
justification  provided  by  an  applicant 
and  the  documentation  developed  by 
the  Agency  that  demonstrates  that  the 
existing  analysis  is  adequate  to  address 
the  new  regulated  article  as  well. 

One  commenter  in  favor  of  the 
proposal  to  allow  the  extension  of 
determinations  of  nonregulated  status  to 
closely  related  organisms  requested  that 
APHIS  change  the  term  “antecedent 
organism”  to  either  “antecedent 
deregulated  article”  or  “substantially 
equivalent  organism,”  to  avoid  implying 
that  new  genetic  transformation  events 
result  in  “new  organisms.”  APHIS  does 
not  believe  that  the  term  “antecedent 
organism”  carries  with  it  the 
implication  that  the  commenter 
inferred.  No  change  to  the  regulations  is 
made  in  response  to  this  comment. 

Two  commenters  requested  that 
individuals  who  seek  extensions  of 
determinations  of  nonregulated  status 
and  who  did  not  submit  the  initial 
petition  for  determination  of 
nonregulated  status  be  required  by 
APHIS  to  provide  written  proof  of 
permission  for  use  of  any  information  in 
the  initial  petition.  One  of  those 
comments  further  suggested  that  APHIS 
should  provide  petitioners  with  a  means 
of  deriving  compensation  for 
information  from  their  petition  that  is 
used  by  another  person  who  requests  an 
extension  of  the  original  determination 
of  nonregulated  status.  If  such  a 
compensation  provision  is  not  included, 
then,  the  comment  asserted,  extensions 
of  determinations  of  nonregulated  status 
should  only  be  available  to  the 
submitters  of  the  initial  petition  for  the 
antecedent  organism. 

APHIS  understands  the  concern  that 
competitors  may  derive  a  competitive 
advantage  from  utilizing  information 
developed  by  others  without  equivalent 
expenditure  of  time  and  money. 
However,  the  Agency  disagrees  that  an 
individual  who  requests  an  extension  of  . 
a  determination  of  nonregulated  status 
will  necessarily  utilize  to  any  great 
extent  the  data  contained  in  the  petition 
for  the  antecedent  organism.  Rather,  a 
person  who  requests  an  extension  to  a 
determination  of  nonregulated  status  is 
likely,  in  large  part,  to  make  reference 
to  APHIS’  analysis  of  the  potential  for 
plant  pest  risk  posed  by  the  antecedent 
organism,  providing  additional  evidence 
for  the  new  regulated  article  that  the 
existing  analysis  is  adequate  to  address 
that  organism  as  well.  Requesters  do 
need,  however,  to  attest  to  the  validity 


of  any  data  they  provide  to  the  agency 
that  is  material  to  the  safety  of  the 
regulated  article  that  is  the  subject  of  the 
extension  request. 

Two  commenters  requested 
clarification  on  the  content  of  requests 
to  extend  determinations  of 
nonregulated  status,  specifically  on  the 
format  of  such  requests  and  on 
information  requirements.  APHIS  does 
not  believe  a  specific  format  for  requests 
for  extension  of  determinations  of 
nonregulated  status  needs  to  be 
specified,  but  believes  that  the  request 
itself  could  simply  be  provided  to  the 
Agency  in  the  form  of  a  letter.  Similarly, 
the  guidelines,  as  guidelines  rather  than 
regulations,  do  not  specify  data 
requirements  in  great  detail,  but 
indicate  the  general  rationale  of  the 
analyses  that  need  to  be  presented  to  the 
Agency  and  the  general  areas  that  need 
to  be  addressed,  including  a  description 
of  the  genetic  modifications  in  the 
regulated  articles  under  consideration 
and  a  comparison  of  the  modifications 
in  those  regulated  articles  with  those  in 
the  antecedent  organism,  information  on 
the  phenotypic  expression  of  the  genetic 
modifications  in  the  regulated  articles 
and  any  known  differences  in 
phenotype  between  the  regulated  article 
and  its  antecedent  organism  in  support 
of  the  contention  that  the  regulated 
articles  in  question  do  not  pose  new  risk 
issues  meriting  separate  consideration. 

One  commenter  requested  that  APHIS 
clarify  whether  field  data  reports  need 
to  be  submitted  along  with  a  request  to 
extend  determinations  of  nonregulated 
status.  APHIS  believes  that  submission 
of  such  data  is  material  to  any 
determination  of  nonregulated  status, 
whether  the  determination  is  made  in 
response  to  a  separate  petition  or  in 
response  to  a  request  for  extension  of  a 
determination.  (The  guidelines 
mentioned  previously  do  indicate  that 
data  from  at  least  one  field  trial  should 
be  included  for  any  new  regulated 
articles  for  which  an  extension  of  a 
determination  of  nonregulated  status  is 
requested.)  APHIS  intended  in  its 
proposed  rule  that  requirements  for 
submission  of  field  data  reports  for 
petitions  for  the  determination  of 
nonregulated  status  under  proposed 
§  340.6(c)(5)  would  also  apply  to 
extensions  of  such  determinations.  In 
response  to  comments,  proposed 
§  340.6(c)(5)  is  revised  to  indicate  that 
field  test  reports  for  all  completed  field 
trials  need  to  be  submitted  prior  to 
submission  of  either  a  petition  for 
determination  of  nonregulated  status  or 
a  request  for  extension  of  a 
determination  of  nonregulated  status. 

Two  commenters  recommended  that 
APHIS  eliminate  the  30-day  interval 
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between  the  announcement  of  an 
extension  of  a  determination  of 
nonregulated  status  and  its  effective 
date,  based  on  the  fact  that  the  Agency 
had  already  conducted  a  thorough  safety 
review,  with  public  comment,  on  the 
antecedent  organism.  APHIS  believes 
that  it  is  necessary  to  retain  the  30-day 
interval  to  allow  State  officials  and  PPQ 
officers  to  receive  and  process  the 
information  concerning  the  extension  of 
an  existing  determination  to  new  lines. 
Moreover,  §  340.6(e)(3)  ensures  that  the 
public  has  adequate  notice  of  all 
preliminary  decisions  to  extend 
determinations  of  nonregulated  status 
by  announcing  such  decisions  in  the 
Federal  Register  30  days  before  the 
decisions  become  final  and  effective. 
This  section  provides  that  APHIS  may 
modify  its  preliminary  decision  should 
APHIS  receive  additional  information 
that  it  determines  warrants  a  change  in 
the  decision.  In  such  cases,  APHIS  will 
issue  a  revised  decision  and  publish  it 
in  the  Federal  Register.  In  the  absence 
of  additional  information  that  the 
Agency  believes  warrants  such  a 
change,  the  preliminary  decision  will 
automatically  become  final  and  effective 
after  30  days. 

Comments  on  Proposed  Simplifications 
to  Reporting  Requirements  Under 
Permit  or  Notification  (§§  340.3(d)(4), 
340.4(f)(9),  and  340.6(c)(5)) 

About  40  percent  of  the  comments 
specifically  addressed  the  proposals  to 
simplify  the  reporting  requirements 
under  permit  and  notification 
procedures  in  §§  340.3(d)(4),  340.4(f)(9), 
and  340.6(c)(5).  Less  than  half  of  the 
comments  on  this  section  supported  the 
proposal.  These  supportive  commenters 
recognized  the  intent  of  the  proposed 
regulations  to  preserve  reporting  of  all 
significant  occurrences,  in  that  the 
proposed  regulations  would  still 
require:  reporting  of  deleterious  effects 
observed  in  trials  under  either  permit  or 
notification  procedures;  and  submission 
of  all  field  test  reports  for  completed 
trials  prior  to,  or  as  part  of,  a  petition 
for  determination  of  nonregulated 
status. 

A  majority  of  those  who  commented 
on  this  section  opposed  the  proposed 
simplification  of  reporting 
requirements,  although  a  few  of  those 
commenters  indicated  that  other,  more 
limited  streamlining  measures  would  be 
appropriate.  Several  commenters 
suggested  that  field  reporting 
requirements  should  be  strengthened, 
although  no  evidence  in  support  of  such 
a  view  was  provided. 

Commenters  opposed  to  the  proposed 
regulations  and  in  favor  of  retaining 
existing  reporting  requirements  or  of 


implementing  other,  more  limited 
measures,  provided  justification  for 
their  disapproval  of  the  proposed 
changes  to  the  regulations. 

Representative  examples  of  their 
justification  are  provided  as  follows: 

APHIS  asserts  that  regular  reporting  is 
unnecessary  because  so  far,  there  have  been 
no  unmanaged  disseminations  of  regulated 
articles.  *  *  *  there  are  several  flaws  with 
this  justification.  First,  almost  all  of  the 
environmental  release  permits  have  involved 
only  a  small  variety  of  selected  articles. 
Although  there  may  have  been  no 
unfavorable  incidences  with  these  few 
articles,  this  does  not  indicate  that  other 
types  of  releases  will  be  as  safe.  Second,  even 
if  the  information  gathered  by  these  previous 
releases  identified  no  harmful  occurrences, 
this  fact  does  not  carry  much  significance 
because  there  has  been  little  long  term 
analysis  of  the  potential  environmental 
effects  caused  by  such  releases.  Most  of  the 
deliberate  releases  have  occurred  within  the 
last  few  years.  In  this  respect,  it  is  too  early 
to  conclude  that  these  releases  have  not 
caused  any  unanticipated  effects  on 
nontarget  organisms  or  the  environment. 

A  second  commenter  said:  “USDA 
has  created  a  loophole  which  apparently 
allows  companies  to  decide  for 
themselves  what  constitutes  deleterious 
effects.  Under  this  arrangement,  USDA 
and  the  public  could  be  kept  in  the  dark 
about  unsafe  field  trials.”  A  third 
commenter  said:  “Reporting 
requirements  provide  an  important 
incentive  for  companies  to  comply  with 
APHIS’s  record-keeping  requirement.  In 
addition,  field  trial  reports  gives  (sic) 
the  public  an  important  window  on  the 
results  of  field  trials.  Especially  under  a 
notification-based  regulatory  system,  the 
availability  of  field  trial  reports  helps 
generate  public  confidence  in  the 
conduct  of  field  trials.” 

In  response  to  these  comments, 

APHIS  agrees  in  part  with  the  first 
comment  that  it  is  inappropriate  to  base 
judgments  on  the  safety  of  future 
introductions  of  specific  regulated 
articles  solely  on  the  behavior  of  other 
regulated  articles  in  previous 
introductions.  However,  we  have  never 
intended  that  reports  of  field  trial 
results  submitted  to  APHIS  be  broadly 
used  to  affirm  the  safety  of  individual 
future  trials  with  other  organisms.  Each 
report  is  used  in  more  limited  and 
appropriate  contexts  that  refer 
specifically  to  the  trial  itself,  i.e.,  to 
verify  that  specific  introduction  did  not 
result  in  unmanaged  dissemination  of  a 
regulated  article,  and  to  document  any 
unusual  occurrences  during  the  trial  or 
any  deleterious  effects  of  the  regulated 
article  on  plants,  nontarget  organisms, 
or  the  environment.  The  reports  do 
support  the  broad  conclusion  that  it  has 
been  possible  to  conduct  field  trials 


with  a  variety  of  plant  species  under  a 
variety  of  experimental  protocols 
without  unmanaged  dissemination  of 
regulated  articles,  and  the  reports 
indicate  that  to  date,  observed  unusual 
occurrences  and  deleterious  effects  have 
been  minimal.  Further,  APHIS  believes 
that  the  suggestion  that  the  Agency 
should  consider  potential  long  term 
environmental  effects  that  differ  from 
any  effects  that  have  yet  been  observed 
is  outside  the  scope  of  the  requirements 
of  the  NEPA  and  would  be  an  exercise 
in  speculation.  NEPA  does  require, 
however,  that  Agencies  have  a 
continuing  duty  to  gather  and  evaluate 
new  information  relevant  to  the 
environmental  impact  of  their  actions 
(See  Association  Concerned  About 
Tomorrow  v.  Dole,  610  F.Supp.  1101 
(D.C.  Texas  1985)). 

APHIS  also  disagrees  with  the  second 
comment  that  the  proposed 
simplifications  of  reporting 
requirements  create  a  “loophole”  for  the 
reporting  of  deleterious  effects.  The 
proposed  regulation  neither  alters  in 
any  way  the  legal  requirement  that 
deleterious  effects  be  reported  to  the 
agency,  nor  alters  either  the  classes  of 
effects  that  are  to  be  reported  to  the 
agency  or  the  time  schedules  for 
reporting  those  effects.  The  proposed 
rule  would  only  have  eliminated  the 
requirement  for  submission  of  field  data 
reports  for  field  trials  conducted  under 
notification  procedures  if  those  trials 
exhibited  no  deleterious  effects,  unusual 
occurrences,  or  accidental  releases.  Any 
events  or  observations  of  deleterious 
effects,  unusual  occurrences,  or 
accidental  releases  would  have  been 
reported  to  APHIS  and  the  reports 
would  have  been  available  for  public 
scrutiny.  If  a  responsible  person  had  any 
uncertainty  regarding  whether  a 
particular  event  or  observation 
constituted  a  deleterious  effect,  unusual 
occurrence,  or  accidental  release,  it  was 
their  responsibility  to  contact  APHIS  to 
ascertain  whether  that  event  or 
observation  required  reporting  under 
the  proposed  regulations. 

In  response  to  the  third  comment, 
APHIS  disagrees  that  the  requirement  to 
submit  field  data  reports  for  trials  under 
notification  procedures  in  which  no 
deleterious  effect,  unusual  occurrence, 
or  accidental  release  is  observed,  in  fact 
provides  any  additional  incentive  to 
maintain  complete  and  accurate  records. 
However,  the  Agency  agrees  that  the 
availability  of  field  trial  reports, 
including  the  vast  majority  not  reporting 
unexpected  events,  may  help  to  increase 
public  confidence  about  the  conduct  of 
field  trials.  For  this  reason,  we  believe 
that  there  is  significant  benefit  in 
maintaining  reporting  requirements  for 
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all  field  trials  under  notification  or 
permit  procedures  at  the  present  time. 
The  Agency  will  accordingly  continue 
to  require  submission  of  field  data 
reports  for  all  field  trials.  The 
regulations  at  §  340.S(d)(4)(i)  are 
changed  in  response  to  these  comments. 

Inasmuch  as  the  proposal  did  not 
affect  recordkeeping  requirements,  we 
believe  that  a  continued  requirement  for 
submission  of  field  data  reports  is  not  a 
great  burden  on  responsible  persons. 
APHIS  received  two  identical  comments 
that  opposed  the  original  proposal  for 
streamlining  reporting  requirements. 
Both  comments  requested  that,  for  field 
trials  of  longer  than  one  year  duration, 
the  requirement  for  yearly  submission  of 
field  data  reports  be  eliminated  and  that 
only  a  single  report  be  submitted  within 
6  months  of  completion  of  the  field  trial. 
APHIS  believes  that  this  is  a  reasonable 
request.  In  response  to  these  comments, 
the  regulations  at  §§  340.3(d)(4)(i)  and 
340.4(f)(9)  are  changed  accordingly. 
Additionally,  the  regulations  at 
§  340.6(c)(5)  for  the  submission  of  yearly 
field  data  reports  in  multi-year  field 
trials  in  support  of  petitions  for 
determination  of  nonregulated  status  are 
changed  to  be  consistent  with  the 
previous  sections. 

Another  commenter  suggested  that 
when  APHIS  receives  field  test  reports 
that  demonstrate  deleterious  effects  or 
other  unexpected  field  observations,  the 
agency  should  be  required  to  notify  the 
affected  State  of  those  observations. 
APHIS  agrees  that  affected  States  should 
be  informed  when  such  events  are 
observed.  Such  provision  of  information 
is  in  keeping  with  our  existing  , 

coordination  with  States.  APHIS 
currently  provides  such  information  to 
States  on  a  routine  basis,  and  will 
continue  to  inform  affected  States  in  the 
future  whenever  the  Agency  receives 
either  a  report  of  deleterious  effects  or 
directly  notify  States  under 
§  340.4(f)(10)  that  there  has  been  an 
accidental  or  unplanned  release. 

Miscellaneous 

We  are  deleting  all  references  to 
“Biotechnology,  Biologies,  and 
Environmental  Protection’’  and 
replacing  them  with  “Animal  and  Plant 
Health  Inspection  Service”  in  order  to 
reflect  an  internal  reorganization  within 
APHIS;  we  are  also  adding  a  definition 
of  Administrator  as  part  of  that  change. 
The  authority  citation  has  also  been 
amended  to  reflect  number  changes  in 
Title  7  of  the  Code  of  Federal 
Regulations  that  address  delegations  of 
authority  to  the  Assistant  Secretary, 
Marketing  and  Regulatory  Programs, 
and  the  Administrator,  APHIS. 


Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 1 

The  effect  of  the  amendments  is  to 
simplify  procedures:  (1)  for  the 
introduction  of  certain  genetically 
engineered  organisms  by  expanding  the 
scope  of  organisms  that  will  be  included 
under  notification  procedures  and 
lessening  certain  administrative 
requirements  for  State  concurrence  on 
interstate  movements  under  notification 
procedures;  (2)  for  determination  of 
nonregulated  status  for  certain 
organisms  by  allowing  for  extension  of 
determinations  of  nonregulated  status  to 
other  regulated  articles  closely  related  to 
those  for  which  the  initial 
determination  was  made;  and  (3)  for 
reporting  requirements  during  multi¬ 
year  field  trials. 

The  expansion  of  the  scope  of 
organisms  included  under  notification 
procedures  will  eliminate  the  need  for 
a  permit  to  conduct  field  tests  for  many 
crops  that  currently  fall  under  the 
permitting  regulations.  This  will  allow 
researchers  to  conduct  field  tests  for 
most  crops  with  greatly  simplified 
regulatory  requirements.  At  present, 
approximately  87  percent  of  all  field 
trials  are  conducted  under  notification 
procedures.  Based  on  trials  ib  date, 
APHIS  estimates  that  less  than  0.5 
percent  of  the  transgenic  plants  field 
tested  would  not  qualify  for  notification 
procedures  based  on  the  local  weed 
status  of  the  crop  species.  In  addition, 
nearly  99  percent  of  all  introduced 
genes  in  plants  field  tested  to  date  have 
qualified  under  notification  procedures. 
Most  of  the  donor  genes  that  have  not 
met  the  eligibility  criteria  have  been 
virus-derived  genes  that  could 


1  The  agricultural  biotechnology  industry  is  still 
in  a  relatively  early  stage  of  development.  Each 
year,  as  the  industry  continues  to  grow,  it  is 
anticipated  there  will  be  growth  in 
experimentation,  ultimately  resulting  in  an  increase 
in  agricultnral  production  and  a  broadening  of 
international  trade.  The  potential  benefit* could  be 
significant,  but  are  speculative  at  this  time.  APHIS 
anticipates  that  this  final  rule  will  be  generally 
welcomed  by  public  and  private  researchers, 
because  it  is  estimated  that  it  could  save  the 
industry  as  a  whole  perhaps  $50,000  in  costs 
associated  with  preparing  submissions  to  APHIS. 
These  savings  are  expected  to  increase  as  the 
number  of  submissions  to  APHIS  continues  to  grow. 


potentially  also  qualify  for  notification 
under  the  revised  §  340.3(b)(5).  APHIS 
therefore  estimates  that  about  99  percent 
of  all  field  trials  will  be  conducted 
under  notification  procedures  under 
these  modifications.  APHIS  estimates 
that  the  cost  savings  for  preparation  of 
notification  over  preparation  of  a  permit 
application  is  approximately  95  percent. 

APHIS  also  estimates  that  extension 
of  existing  determinations  will 
potentially  be  applicable  to  perhaps  half 
of  all  regulated  articles  for  which  a 
determination  of  nonregulated  status 
might  be  sought.  The  amount  of  time 
required  to  establish  similarity  with  an 
antecedent  organism,  APHIS  estimates, 
might  be  about  one-fourth  of  that 
required  for  preparation  of  a  petition  for 
determination  of  nonregulated  status. 
Much  of  this  data  is  data  that  the 
researcher  should  already  have  acquired 
while  conducting  field  tests  of 
genetically  engineered  crops. 

This  rule  is  consistent  with  the  risk- 
based  and  product-based  philosophy 
underlying  the  Federal  policy  for  the 
regulation  of  the  products  of 
biotechnology,  as  announced  by  the 
Office  of  Science  and  Technology  Policy 
in  the  Coordinated  Framework  for  the 
Regulation  of  the  Products  of 
Biotechnology  (51  FR  23303-23350, 

June  26, 1986).  It  is  also  consistent  with 
the  principles  of  regulation  expressed  in 
Executive  Order .12866,  specifically  that 
the  agency  consider  the  degree  and 
nature  of  risks  posed  by  the  activities 
under  its  jurisdiction,  and  tailor  its 
regulations  to  achieve  the  least  burden 
on  society  consistent  with  obtaining  its 
regulatory  objectives.  The  option  of 
allowing  applicants  to  submit  requests 
to  extend  existing  determinations  of 
nonregulated  status  to  one  or  more 
related  organisms  is  also  consistent  with 
the  Presidential  Memorandum  to  heads 
of  Departments  and  Agencies  of  March 
4, 1995,  on  the  Regulatory  Reform 
Initiative  which,  among  other  things, 
directs  agencies  to  consider  the 
question,  “Could  private  business, 
setting  its  own  standards  and  being 
subject  to  public  accountability,  do  the 
job  as  well?” 

In  response  to  the  comments  received, 
APHIS  has  changed  the  proposed 
regulations  to  simplify  field  test 
reporting  for  notifications,  permits,  and 
petitions,  and  to  clarify  the  requirement 
for  State  concurrence  on  interstate 
movements  under  notification 
procedures. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Federal  Register  /  Vol. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  an 
information  collection  requirement  that 
was  not  included  in  the  proposed  rule. 
Specifically,  this  final  rule  adds  an 
additional  288  annual  burden  hours 
required  for  the  field  test  reports 
submission  to  APHIS.  In  accordance 
with  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  this  information  collection 
requirement  has  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  When  OMB  notifies 
us  of  its  decision,  we  will  publish  a 
document  in  the  Federal  Register 
providing  notice  of  the  assigned  OMB 
control  number  or,  if  approval  is  denied, 
providing  notice  of  what  action  we  plan 
to  take. 

List  of  Subjects  in  7  CFR  Part  340 

Administrative  practice  and 
procedure.  Biotechnology,  Genetic 
engineering.  Imports,  Packaging  and 
containers,  Plant  diseases  and  pests, 
Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  340  as  follows: 

PART  340 — INTRODUCTION  OF 
ORGANISMS  AND  PRODUCTS 
ALTERED  OR  PRODUCED  THROUGH 
GENETIC  ENGINEERING  WHICH  ARE 
PLANT  PESTS  OR  WHICH  THERE  IS 
REASON  TO  BEUEVE  ARE  PLANT 
PESTS 

1.  The  authority  citation  for  part  340 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  150aa-150jj,  151-167, 
and  1822n;  31  U.S.C.  9701;  7  CFR  2.22,  2.80, 
and  371.2(c). 

§340.0  [Amended] 

2.  In  §  340.0(a)  introuctory  text,  the 
words  “Director,  BBEP,”  are  removed 
and  the  word  “Administrator”  added  in 
their  place. 
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3.  Section  340.1  is  amended  as 
follows: 

a.  In  the  definitions  of  courtesy 
permit,  inspector,  permit,  and  regulated 
article,  the  words  “Director,  BBEP,”  are 
removed  and  the  word  “Administrator” 
added  in  their  place. 

b.  The  definition  of  Director,  BBEP  is 
removed,  and  definitions  for 
Administrator  and  antecedent  organism 
are  added,  in  alphabetical  order,  to  read 
as  set  forth  below: 

§340.1  Definitions. 
***** 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  or  any  other  employee 
of  APHIS  to  whom  authority  has  been 
or  may  be  delegated  to  act  in  the 
Administrator’s  stead. 
***** 

Antecedent  organism.  An  organism 
that  has  already  been  the  subject  of  a 
determination  of  nonregulated  status  by 
APHIS  under  §  340.6,  and  that  is  used 
as  a  reference  for  comparison  to  the 
regulated  article  under  consideration 
under  these  regulations. 
***** 

§§340.4,  340.8,  and  340.9  [Amended] 

4.  In  §  340.4,  footnotes  5  through  7  are 
redesignated  as  footnotes  7  through  9;  in 
§  340.8,  footnote  8  is  redesignated  as 
footnote  12;  and  in  §  340.9,  footnote  9  is 
redesignated  as  footnote  13. 

5.  Section  340.3  is  amended  as 
follows: 

a.  A  new  footnote  5  is  added  at  the 
end  of  the  section  heading  and 
paragraphs  (b)(1),  (b)(5),  (d)(4),  (e)(1) 
and  (e)(4)  are  revised  to  read  as  set  forth 
below.  lxJon 

b.  In  pqr^graph  (d)(1),  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection”  are  removed 
and  the  words  “Plant  Protection  and 
Quarantine,  Biotechnology  and 
Scientific  Services”  are  added  in  their 
place. 

c.  In  paragraph  (d)(3),  introductory 
text,  the  word  “BBEP”  is  removed  and 
the  word  “APHIS”  is  added  in  its  place. 

d.  In  paragraphs  (d)(5),  (e)(2),  and 
(e)(3),  the  words  "Director,  BBEP,”  are 
removed  and  the  word  “Administrator” 
is  added  in  their  place. 

§  340.3  Notification  for  the  introduction  of 
certain  regulated  articles. 5 

***** 

(b)  *  *  * 

5  APHIS  may  issue  guidelines  regarding  scientific 
procedures,  practices,  or  protocols  which  it  has 
found  acceptable  in  making  various  determinations 
under  the  regulations.  A  person  may  follow  an 
APHIS  guideline  or  follow  different  procedures, 
practices,  or  protocols.  When  different  procedures, 
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(1)  The  regulated  article  is  any  plant 
species  that  is  not  listed  as  a  noxious 
weed  in  regulations  at  7  CFR  part  360 
under  the  Federal  Noxious  Weed  Act  (7 
U.S.C.  2809),  and,  when  being 
considered  for  release  into  the 
environment,  the  regulated  article  is  not 
considered  by  the  Administrator  to  be  a 
weed  in  the  area  of  release  into  the 
environment. 

*  *  *  *  * 

(5)  To  ensure  that  the  introduced 
genetic  sequences  do  not  pose  a 
significant  risk  of  the  creation  of  any 
new  plant  virus,  plant  virus-derived 
sequences  must  be: 

(i)  Noncoding  regulatory  sequences  of 
known  function,  or 

(ii)  Sense  or  antisense  genetic 
constructs  derived  from  viral  genes  from 
plant  viruses  that  are  prevalent  and 
endemic  in  the  area  where  the 
introduction  will  occur  and  that  infect 
plants  of  the  same  host  species,  and  that 
do  not  encode  a  functional  noncapsid 
gene  product  responsible  for  cell-to-cell 
movement  of  the  virus. 
***** 

(d)  *  *  * 

(4)  Field  test  reports  must  be 
submitted  to  APHIS  within  6  months 
after  termination  of  the  field  test.  Field 
test  reports  shall  include  the  APHIS 
reference  number,  methods  of 
observation,  resulting  data,  and  analysis 
regarding  all  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment. 

***** 

(e)  *  *  * 

(1)  APHIS  will  provide  copies  of  all 
notifications  to  appropriate  State 
regulatory  official(s)  for  review  within  5 
business  days  of  receipt.  Comments  to 
APHIS  from  appropriate  State  regulatory 
officials  in  response  to  notifications  for 
interstate  movement  of  regulated 
articles  will  not  be  required  by  APHIS 
prior  to  acknowledgment,  although 
States  may  provide  their  reviews  to 
APHIS  at  their  discretion. 
***** 

(4)  APHIS  will  provide 
acknowledgment  within  30  days  of 
receipt  that  the  environmental  release  is 
appropriate  under  notification.  Such 
acknowledgment  will  apply  to  field 
testing  for  1  year  from  the  date  of 
introduction,  and  may  be  renewed 
annually  by  submission  ofan  additional 
notification  to  APHIS. 


practices,  or  protocols  are  followed,  a  person  may. 
but  is  not  required  to,  discuss  the  matter  in  advance 
with  APHIS  to  help  ensure  that  the  procedures, 
practices,  or  protocols  to  be  followed  will  be 
acceptable  to  APHIS. 
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6.  Section  340.4  is  amended  as 
follows: 

a.  A  new  footnote  6  is  added  at  the 
end  of  the  section  heading. 

b.  In  paragraph  (a),  the  first  complete 
sentence  after  the  paragraph  heading  is 
revised  to  read  as  set  forth  below. 

c.  Paragraph  (f)(9)  is  revised  to  read  as 
set  forth  below. 

d.  The  words  “Director,  BBEP”  are 
removed  and  the  word  “Administrator” 
is  added  in  their  place  in  the  following 
places: 

i.  Paragraph  (f),  introductory  text; 

ii.  Paragraph  (f)(7); 

iii.  Paragraph  (f)(8); 

iv.  Paragraph  (g),  each  time  they 
appear; 

v.  Paragraph  (h)(1). 

e.  The  words  “Biotechnology, 
Biologies,  and  Environmental 
Protection”  are  removed  and  the  word 
“APHIS”  added  in  their  place  in  the 
following  places: 

i.  Paragraph  (b),  introductory  text, 
each  time  they  appear. 

ii.  Paragraph  (c),  introductory  text, 
each  time  they  appear. 

iii.  Paragraph  (c)(1),  both  times  they 
appear; 

iv.  Paragraph  (c)(2); 

v.  Paragraph  (f)(10); 

vi.  Paragraph  (f)(ll)(ii); 

vii.  Paragraph  (h)(2); 

viii.  Paragraph  (h)(3),  both  times  they 
appear. 

f.  In  paragraph  (b),  in  newly 
redesignated  footnote  8,  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection”  are  removed 
and  the  words  “Plant  Protection  and 
Quarantine,  Biotechnology  and 
Scientific  Services”  added  in  their 
place. 

g.  In  paragraph  (e),  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection,  of  the”  are 
removed  and  the  word  “APHIS  of  the” 
added  in  their  place,  and  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection,  a  permit”  are 
removed  and  the  words  “APHIS,  a 
permit”  added  in  their  place. 

$340.4  Permits  lor  the  introduction  of  a 
regulated  article.6 

(a)  *  *  *  Two  copies  of  a  written 
application  for  a  permit  to  introduce  a 
regulated  article,  which  may  be 
obtained  from  APHIS,  shall  be 
submitted  by  the  responsible  person  to 
the  Animal  and  Plant  Health  Inspection 
Service,  Plant  Protection  and 
Quarantine,  Biotechnology  and 
Scientific  Services,  Biotechnology 
Permits,  4700  River  Road,  Unit  147, 
Riverdale,  Maryland  20737-1237.  *  *  * 
***** 


(f)  *  *  * 

(9)  A  person  who  has  been  issued  a 
permit  shall  submit  to  APHIS  a  field  test 
report  within  6  months  after  the 
termination  of  the  field  test.  A  field  test 
report  shall  include  the  APHIS  reference 
number,  methods  of  observation, 
resulting  data,  and  analysis  regarding  all 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment. 
***** 

7.  Section  340.5  is- amended  as 
follows: 

a.  In  §  340.5,  a  new  footnote  10  is 
added  at  the  end  of  the  section  heading 
to  read  as  set  forth  below. 

b.  The  words  “Director,  BBEP”  are 
removed  and  the  wend  “Administrator” 
added  in  their  place  in  the  following 
places: 

i.  In  paragraph  (a),  each  time  it 
appears. 

ii.  In  paragraph  (c)(3),  both  times  it 
appears. 

c.  In  paragraph  (b),  introductory  text, 
the  words  “Biotechnology,  Biologies, 
and  Environmental  Protection”  are 
removed  and  the  words  “Biotechnology 
and  Scientific  Services,  PPQ”  added  in 
their  place. 

d.  In  paragraph  (b),  under  subheading 
“PETITION  TO  AMEND  7  CFR  340.2,” 
the  words  “the  Director,  BBEP  of 
Biotechnology,  Biologies,  and 
Environmental  Protection,  to”  are 
removed  and  the  words  “that  the 
Administrator”  added  in  their  place. 

e.  In  paragraph  (c)(1),  in  the  third 
sentence,  and  in  paragraph  (c)(3),  the 
words  “Biotechnology,  Biologies,  and 
Environmental  Protection”  are  removed 
and  the  word  “APHIS”  added  in  their 
place. 

f.  In  paragraph  (c)(1),  in  the  first 
sentence,  and  in  paragraph  (c)(2),  the 
words  “Director  of  Biotechnology, 
Biologies,  and  Environmental 
Protection”  are  removed  and  the  word 
“APHIS”  added  in  their  place. 

g.  In  paragraph  (c)(3)(ii).  the  words 
“Director,  BBEP’s”  are  removed  and  the 
word  “Administrator's”  added  in  their 
place. 

$340.5  Petition  to  amend  the  Hst  of 

***** 

8.  Section  340.6  is  amended  as 
follows: 

a.  A  new  footnote  11  is  added  at  the 
end  of  the  section  heading,  a  new 
paragraph  (c)(5)  is  added,  paragraph  (e) 
is  redesignated  as  paragraph  (f),  and  a 
new  paragraph  (e)  is  added  to  read  as  set 
forth  below. 

'o.  The  words  “Director,  BBEP,”  are 
removed  and  the  word  "Administrator” 


added  in  their  place  in  the  following 
{daces: 

i.  Paragraph  (a),  both  times  they 
appear; 

ii.  Paragraph  (b),  under  subheading 
“PETITION  FOR  DETERMINATION  OF 
NONREGULATED  STATUS”; 

iii.  Paragraphs  (d)(1),  (d)(2),  and 
(d)(3). 

c.  In  paragraph  (a),  remove  the  words 
“Director,  Biotechnology,  Biologies,  and 
Environmental  Protection  (BBEP),”  and 
add  in  their  place  the  word 
“Administrator”. 

d.  In  paragraph  (b),  remove  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection”  and  add  in 
their  place  the  words  “Plant  Protection 
and  Quarantine,  Biotechnology  and 
Scientific  Services”. 

e.  In  paragraph  (c)(4),  remove  the 
word  “Director”  and  add  the  word 
“Administrator”  in  its  place. 

f.  In  paragraph  (d)(1),  remove  the 
words  “The  BBEP”  and  add  in  their 
place  the  word  “APHIS”. 

g.  In  the  undesignated  paragraph 
following  paragraph  (d)(3)(ii),  remove 
the  word  “Director’s”  and  add  the  word 
“Administrator’s”  in  its  place,  and 
remove  the  word  “BBEP”  and  add  the 
word  “APHIS”  in  its  place. 

h.  In  newly  redesignated  paragraph 
(f)(1),  remove  the  word  “Director’s”  and 
add  the  word  “Administrator’s”  in  its 
place. 

$  340.6  Petition  the  determination  of 
non  regulated  status.1 ' 

***** 

(c)  *  *  * 

(5)  Field  test  reports  for  all  trials 
conducted  under  permit  or  notification 
procedures,  involving  the  regulated 
article,  that  were  submitted  prior  to 
submission  of  a  petition  for 
determination  of  nonregulated  status  or 
prior  to  submission  of  a  request  for 
extension  of  a  determination  of 
nonregulated  status  under  paragraph  (e) 
of  this  part.  Field  test  reports  shall 
include  the  APHIS  reference  number, 
methods  of  observation,  resulting  data, 
and  analysis  regarding  all  deleterious 
effects  on  plants,  nontarget  organisms, 
or  the  environment. 
***** 

(e)  Extensions  to  determinations  of 
nonregulated  status.  (1)  The 
Administrator  may  determine  that  a 
regulated  article  does  not  pose  a 
potential  for  plant  pest  risk,  and  should 
therefore  not  be  regulated  under  this 
part,  based  on  the  similarity  of  that 
organism  to  an  antecedent  organism. 

(2)  A  person  may  request  that  APHIS 
extend  a  determination  of  nonregulated 


‘See  footnote  5  in  $  340.3. 


10  See  footnote  5  in  5  340.3. 


1 1 11  See  footnote  5  in  $  340.3. 
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status  to  other  organisms.  Such  a 
request  shall  include  information  to 
establish  the  similarity  of  the  antecedent 
organism  and  the  regulated  articles  in 
question. 

(3)  APHIS  will  announce  in  the 
Federal  Register  all  preliminary 
decisions  to  extend  determinations  of 
nonregulated  status  30  days  before  the 
decisions  become  final  and  effective.  If 
additional  information  becomes 
available  that  APHIS  believes  justifies 
changing  its  decision,  it  will  issue  a 
revised  decision. 

(4)  If  a  request  to  APHIS  to  extend  a 
determination  of  nonregulated  status 
under  this  part  is  denied,  APHIS  will 
inform  the  submitter  of  that  request  of 
the  reasons  for  denial.  The  submitter 
may  submit  a  modified  request  or  a 
separate  petition  for  determination  of 
nonregulated  status  without  prejudice. 
***** 

$340.7  [Amended] 

9.  In  §  340.7,  paragraph  (b) 
introductory  text,  remove  the  words 
“Biotechnology,  Biologies,  and 
Environmental  Protection"  and  add  in 
their  place  the  word  "APHIS”. 

Done  in  Washington,  DC,  this  21st  day  of 
April  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-10648  Filed  4-22-97;  9:12  ami 
BILLING  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  340 

[Docket  No.  95-040-3] 

Simplification  of  Requirements  for 
Genetically  Engineered  Organisms; 
Public  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  will  hold  a  meeting 
to  discuss  the  introduction  of 
genetically  engineered  plants  under  the 
amended  regulations  pertaining  to 
notification  and  to  the  petition  process 
for  the  determination  of  nonregulated 
status.  The  meeting  will  be  operated  as 
a  workshop,  and  we  request  that 
interested  persons  register  and  submit 
agenda  items  two  weeks  before  the 
meeting  date.  A  revised  User’s  Guide 


and  guidelines  are  available  as 
background  materials  for  the  meeting. 
DATES:  The  meeting  will  be  held  in 
Riverdale,  MD,  on  Wednesday,  May  28, 
1997,  from  8  a.m.  until  4  p.m.,  and 
Thursday,  May  29, 1997,  from  8  a.m. 
until  12:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Conference  Center  at  the  USDA 
Center  at  Riverside,  4700  River  Road, 
Riverdale,  MD. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  agenda,  contact 
Dr.  James  White,  BSS,  PPQ,  APHIS, 

Suite  5B05,  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1236,  (301)  734- 
5940;  or  e-mail:  jwhite@aphis.usda.gov. 
To  register  for  the  meeting  and  to 
submit  agenda  items,  or  to  request 
copies  of  the  documents  referenced  in 
this  notice,  contact  Ms.  Kay  Peterson  at 
(301)  734-4885;  FAX  (301)  734-8669;  or 
e-mail:  mkpeterson@aphis.usda.gov. 
Documents  and  information  are  also 
available  on  the  Internet  at  the  APHIS 
World  Wide  Web  site:  http:// 
www.aphis.usda.gov/biotech. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
“Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  &T6  Considered  “regulated 
articles.”  Before  introducing  a  regulated 
article,  a  person  is  required  under 
§  340.0  of  the  regulations  to  either  (1) 
notify  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  in 
accordance  with  §  340.3  or  (2)  obtain  a 
permit  in  accordance  with  §  340.4.  The 
regulations  in  §  340.6  provide  that  any 
person  may  submit  a  petition  to  APHIS 
seeking  a  determination  that  an  article 
should  not  be  regulated  under  7  CFR 
part  340. 

In  the  Rules  and  Regulations  section  < 
of  this  issue  of  the  Federal  Register, 
APHIS  has  published  a  final  rule 
(Docket  No.  95-040-2)  that,  among 
other  things,  amends  the  regulations  in 
§  340.3  to  expand  the  scope  of 
organisms  that  will  be  included  under 
the  notification  procedure,  and  in 
§  340.6  to  allow  the  extension  of  a 
previously  issued  determination  of 
nonregulated  status  to  certain  additional 
regulated  articles.  In  conjunction  with 
the  final  rule,  APHIS  has  prepared 


guidelines  for  the  submission  of 
requests  for  extensions  of 
determinations  of  nonregulated  status, 
and  an  addition  to  the  User’s  Guide  for 
the  preparation  of  notifications  under 
the  amended  regulations.  The  final  rule, 
guidelines,  and  addition  to  the  User’s 
Guide  are  available  on  the  Internet  at 
the  APHIS  World  Wide  Web  site,  and 
from  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

To  help  familiarize  the  affected  public 
with  the  guidelines  and  the  addition  to 
the  User’s  Guide,  and  to  provide  an 
opportunity  for  a  general  discussion  of 
the  preparation  of  notifications,  permits, 
petitions,  and  requests  for  extensions  of 
determinations  of  nonregulated  status, 
APHIS  has  scheduled  a  workshop  to  be 
held  in  Riverdale,  MD,  on  May  28  and 
29, 1997.  The  tentative  agenda  for  the 
meeting  is  as  follows:  Day  1,  morning — 
notifications  and  permits;  afternoon — 
petitions;  Day  2,  morning — extensions 
of  determinations. 

We  request  that  interested  persons 
submit  registrations,  which  should 
include  name,  address,  and  telephone 
number,  as  well  as  agenda  items,  by 
Wednesday,  May  14, 1997,  to  the  person 
indicated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  21st  day  of 
April  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-10655  Filed  4-22-97;  9:12  am) 

BILLING  COOE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-204-AD;  Amendment 
39-10000;  AD  97-09-04] 

RIN  2120— AA 64 

Airworthiness  Directives;  Airbus 
Industrie  Model  A320,  A321,  A 330,  and 
A340  Series  Airplanes  Equipped  With 
Westland-Sitec  Fire  Shutoff  Valves 
Having  Part  Number  E03000 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A320,  A321,  A330,  and  A340 
series  airplanes,  that  requires  repetitive 
testing  of  certain  fire  shutoff  valves 
(FSOV)  on  the  left  and  right  engines, 
repetitive  checks  of  certain  parts  on  the 
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FSOV  motors,  and  replacement  of 
discrepant  valves  with  modified  valves. 
This  amendment  also  requires 
modification  of  FSOV  seals  and  motors 
as  terminating  action  for  the  repetitive 
testing  and  check  requirements.  This 
amendment  is  prompted  by  reports 
indicating  that  FSOV’s  are  not  closing 
completely  during  maintenance  testing. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  flow  of 
hydraulic  fluid  to  the  engine  in  the 
event  of  fire  which,  if  not  corrected, 
would  fuel  the  fire,  and  lead  to  the  loss 
of  fluid  in  associated  hydraulic  systems, 
causing  those  systems  to  fail. 

OATES:  Effective  May  29, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  29, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Industrie  Model  A320,  A321,  A330,  and 
A340  series  airplanes  was  published  in 
the  Federal  Register  on  November  29, 
1996  (61  FR  60650).  That  action 
proposed  to  require  repetitive  testing  of 
certain  fire  shutoff  valves  (FSOV)  on  the 
left  and  right  engines,  repetitive  checks 
of  certaih  parts  on  the  FSOV  motors, 
and  replacement  of  discrepant  valves 
with  modified  valves.  That  action  also 
proposed  to  require  modification  of 
FSOV  seals  and  motors  as  terminating 
action  for  the  repetitive  testing  and 
check  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact:  Model  A320  and  A321 
Series  Airplanes 

The  FAA  estimates  that  102  Airbus 
Model  A320  and  A321  series  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  2  hours  to 
accomplish  the  required  testing  and 
check  of  all  FSOV’s  and  motors,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  actions  required  by  this  AD  on 
U.S.  operators  of  these  airplanes  is 
estimated  to  be  $12,240,  or  $120  per 
airplane,  per  testing  and  check. 

It  will  take  approximately  2  hours  to 
accomplish  the  required  modification  of 
the  FSOV  seal,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  charge.  Based  on  these  figures,  the 
cost  impact  of  the  modification  required 
by  this  AD  on  U.S.  operators  of  these 
airplanes  would  be  $12,240,  or  $120  per 
airplane. 

It  will  take  approximately  4  hours  to 
accomplish  the  required  modification  of 
the  FSOV  motors,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  be  provided  by  the 
manufacturer  at  no  charge.  Based  on 
these  figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  of  these  airplanes  will  be 
$24,480,  or  $240  per  airplane. 

It  will  take  approximately  9  hours  to 
accomplish  the  required  installation  of 
modified  FSOV’s  and  motor,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  action  required  by  this  AD  on 
U.S.  operators  of  Model  A320  and  A321 
series  airplanes  is  estimated  to  be 
$55,080,  or  $540  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
••action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Cost  Impact:  Model  A330  and  A340 
Series  Airplanes 

There  are  currently  no  Model  A330  or 
Model  A340  series  airplanes  on  the  U.S. 
Register.  All  of  these  airplanes  included 
in  the  applicability  of  this  rule  currently 
are  operated  by  non-U.S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 


action.  However,  the  FAA  considers  it 
necessary  to  include  these  airplanes  in 
the  applicability  of  this  rule  in  order  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  the 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  Model  A330  or 
Model  A340  series  airplane  be  imported 
and  placed  on  the  U.S.  Register  in  the 
future,  it  would  take  approximately  4 
horns  to  accomplish  the  required  testing 
and  check  of  all  FSOV’s  and  motors,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  these  actions  required  by  this 
AD  is  estimated  to  be  $240  per  airplane, 
per  testing  and  check. 

It  would  take  approximately  4  hours 
to  accomplish  the  required  modification 
of  FSOV  seals,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  charge.  Based  on  these  figures,  the 
cost  impact  of  these  modifications 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $240  per  airplane. 

It  would  take  approximately  8  hours 
to  accomplish  the  required  modification 
of  the  FSOV  motors,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  be  provided  by  the 
manufacturer  at  no  charge.  Based  on 
these  figures,  the  cost  impact  of  these 
modifications  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $480 
per  airplane. 

It  would  take  approximately  19  hours 
to  accomplish  the  required  installation 
of  modified  FSOV’s  and  motors,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  action  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,140 
per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
“significant  regulatory  action’’  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39 — AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

097-09-04  Airbus  Industrie:  Annndment 
39-10000.  Docket  96-NM-204-AD. 
Applicability:  Model  A320,  A321,  A330 
and  A340  series  airplanes;  equipped  with 
Westland-Sitec  fire  shutoff  valves  having  part 
number  E03000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flow  of  hydraulic  fluid  to 
the  engine  in  the  event  of  a  fire,  which  would 
fuel  the  fire  and  lead  to  the  loss  of  fluid  in 
associated  hydraulic  systems,  causing  those 
systems  to  foil,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  functional  test  (for 
A320  and  A321  series  airplanes)  or  an 
operational  test  (for  A330  and  A340  series 
airplanes)  on  each  fire  shutoff  valve  (FSOV) 
for  the  left  and  right  engines  and 
immediately  follow  this  test  with  a  check  to 
determine  whether  the  FSOV  motor  is 
properly  operating,  in  accordance  with 
Airbus  All  Operators  Telex  (AOT)  29-15, 
dated  May  30, 1995. 


(1)  If  a  FSOV  passes  the  applicable  test  and 
check,  repeat  the  procedures  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  18  months. 

(2)  If  a  FSOV  fails  the  applicable  test  or 
check,  prior  to  further  flight,  replace  the 
discrepant  FSOV  with  a  FSOV  modified  in 
accordance  with  the  service  bulletins 
specified  in  paragraphs  (a)(2)(i),  (a)(2)(ii),  and 

(a) (2)(iii),  as  applicable.  Modification  of  the 
seal  and  the  electrical  actuator  for  the  motor 
are  to  be  performed  at  the  same  time.  The 
accomplishment  of  these  modifications 
constitutes  terminating  action  for  the 
repetitive  testing  and  checks  of  this  FSOV 
required  by  paragraph  (a)  of  this  AD. 

(i)  For  Airbus  A320  and  A321  series 
airplanes:  Airbus  Service  Bulletin 

A320-29-1071 ,  dated  September  21, 1995. 

(ii)  For  Airbus  A330  series  airplanes: 

Airbus  Service  Bulletin  A330-29-3018, 
dated  January  17, 1996. 

(iii)  For  Airbus  A340  series  airplanes: 
Airbus  Service  Bulletin  A340-29— 4018, 
dated  January  17, 1996. 

Note  2:  The  Airbus  service  bulletins  cited 
in  paragraphs  (a)(2)(i) — (iii)  of  this  AD  refer  to 
Westland-Sitec  Service  Bulletin  No. 
E030WS-29-1,  dated  January  12, 1996  (valve 
modification),  and  Westland-Sitec  Service 
Bulletin  No.  A06AWS-24-1,  dated  January 
12, 1996  (electrical  actuator  modification),  as 
additional  sources  of  procedural  information. 

(b)  Within  4  years  after  the  effective  date 
of  this  AD,  modify  the  electrical  actuator  for 
the  motor  and  the  seal  of  each  FSOV,  in 
accordance  with  the  service  bulletins 
specified  in  paragraphs  (b)(1),  (b)(2),  and 

(b) (3)  of  this  AD,  as  applicable.  The 
accomplishment  of  these  modifications 
constitutes  terminating  action  for  the 
repetitive  tests  and  checks  required  by 
paragraph  (a)  of  this  AD  and,  thereafter,  no 
further  action  is  required. 

(1)  For  Airbus  A320  and  A321  series 
airplanes:  Airbus  Service  Bulletin  A320-29- 
1071,  dated  September  21, 1995. 

(2)  For  Airbus  A330  series  airplanes: 
Airbus  Service  Bulletin  A330-29-3018, 
dated  January  17, 1996. 

(3)  For  Airbus  A340  series  airplanes: 
Airbus  Service  Bulletin  A340-29-4018, 
dated  January  17, 1996. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(e)  The  tests  shall  be  done  in  accordance 
with  Airbus  AOT  29-15,  dated  May  30, 1995. 
The  replacement  and  modifications  shall  be 
done  in  accordance  with  Airbus  Service 
Bulletin  A320-29-1071,  dated  September  21, 
1995;  Airbus  Service  Bulletin  A330-29-3018, 
dated  January  17, 1996;  and  Airbus  Service 
Bulletin  A340-29-4018,  dated  January  17, 
1996;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
May  29, 1997. 

Issued  in  Renton,  Washington,  on  April  16, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-10320  Filed  4-23-97;  8:45  am] 
BILUNG  COOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-1 69-AD;  Amendment 
39-9999;  AD  97-09-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A310  series  airplanes,  that  requires 
modification  of  the  wiring  for  certain 
hydraulic  fire  shutoff  valves  to  the  right 
engine  to  prevent  chafing.  This 
amendment  is  prompted  by  reports 
indicating  that  a  circuit  breaker  to 
wiring  in  the  right  engine  had  tripped 
on  two  airplanes,  the  cause  of  which  has 
been  attributed  to  chafing  of  the 
associated  wire  bundle.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  this  wiring  from  chafing  which, 
if  not  corrected,  could  lead  to  short 
circuiting  of  this  wiring  and  the 
consequent  Liability  to  close  the 
hydraulic  fire  shutoff  valves  to  the  right 
engine  in  the  event  of  fire. 

DATES:  Effective  May  29, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  May  29, 

1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A3 10  series  airplanes  was 
published  in  the  Federal  Register  on 
January  27, 1997  (62  FR  3836).  That 
action  proposed  to  require  modification 
of  the  wiring  for  certain  hydraulic  fire 
shutoff  valves  to  the  right  engine  to 
prevent  chafing. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  20  Airbus 
Model  A310  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $4,800, 
or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-09-03  Airbus  Industrie:  Amendment  39- 
9999.  Docket  96-NM-169-AD. 
Applicability:  Model  A310  series  airplanes 
as  listed  in  Airbus  Service  Bulletin  A310-24- 
2065,  dated  November  30, 1995,  and 
Revision  1,  dated  April  19, 1996;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  tbe  requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  wire  bundles  for  the 
hydraulic  fire  shutoff  valves  to  the  right 
engine,  which  could  lead  to  short  circuiting 
of  this  wiring  and  the  consequent  inability  to 
close  these  valves  in  the  event  of  fire, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  modify  the  wiring  for  the 
hydraulic  fire  shutoff  valves  in  wire  bundles 
626VB  and  628VB,  and  modify  wire  bundle 
632VB,  in  accordance  with  Airbus  Service 
Bulletin  A310-24-2065,  dated  November  30, 
1995,  or  Revision  1,  dated  April  19, 1996,  as 
applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modifications  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 

A3 10-24-2065,  dated  November  30, 1995,  or 
Airbus  Service  Bulletin  A310-24-2065, 
Revision  1,  dated  April  19, 1996,  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
May  29, 1997. 

Issued  in  Renton,  Washington,  on  April  16, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  97-10319  Filed  4-23-97;  8:45  am] 
BIUJNQ  CODE  4#10-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  GFR  Part  71 

[Airspace  Docket  No.  97-ANM-3] 

Amendment  of  Class  E  Airspace;  Salt 
Lake  City,  Utah 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Salt 
Lake  City,  Utah,  Class  E  airspace.  This 
action  is  necessary  to  fully  contain 
aircraft,  holding  at  WAATS  Intersection, 
within  controlled  airspace.  The  area 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference. 

EFFECTIVE  DATE:  0901  UTC,  May  30, 

1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Riley,  ANM-532.2,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-3, 1601  Lind  Avenue  S.W., 
Renton,  Washington,  98055-4056; 
telephone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  3, 1997,  the  FAA  proposed 
to  amend  part  71  of  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  the  Class  E  airspace  area  at 
Salt  Lake  City,  Utah,  (62  FR  9399)  to 
fully  contain  aircraft  holding  at  WAATS 
Intersection,  within  controlled  airspace. 
Currently,  there  is  a  possibility  that 
aircraft  holding  at  WATTS  intersection, 
at  certain  altitudes,  would  be  operating 
outside  controlled  airspace.  This  action 
corrects  that  situation.  Interested  parties 
were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal.  No 
comments  were  received.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Salt  Lake  City,  Utah.  The 
FAA  has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  the  foregoing,  14  CFR 
part  71  is  amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

$71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

***** 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 

***** 

ANM  UT  E5  Salt  Lake  City,  UT  (Revised) 

Salt  Lake  City  International  Airport,  UT 
(Lat  40°47'13"  N,  long.  1U°58'08"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  41°00'00"  N,  long. 

111°45'03"  W,  thence  south  along  long. 
111°45'03"  W.  to  lat  40°22'30"  N,  thence 
southeast  to  lat.  40°10'20"  N,  long. 

111°35'03''  W,  thence  southwest  to  lat. 
40°03'30"  N,  long.  111°48'33"  W,  thence 
northwest  to  lat.  40°43'00"  N,  long. 
112°22'03"  W,  thence  north  along  long. 
112°22'03"  W,  to  lat.  41°00'00"  N,  thence  east 
along  lat.  41°00'00"  N,  to  the  point  of 
beginning;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  bounded  on 
the  north  by  lat  41°00'00"  N,  on  the  east  by 
long.  111°25'33"  W,  thence  south  to  lat. 
40°11'00"  N,  thence  east  to  lat.  40°06'00"  N. 
long.  110°15'00"  W,  thence  southwest  to  lat. 
39°33'00"  N,  long.  110°55'00"  W,  thence 


southwest  to  lat  39#04'00"  N,  long. 
112°27'30"  W,  thence  northwest  to  lat, 
39®48'00"  N,  long.  112®50'00"  W,  thence  west 
via  lat  39®48'00"  N,  to  the  east  edge  of 
Restricted  Area  R-6402A,  and  on  the  west  by 
the  east  edge  of  Restricted  Area  R-6402A, 
Restricted  Area  R-6402B  and  Restricted  Area 
R-6406A  and  long.  113*00'03"  W;  excluding 
the  portion  within  the  Price,  UT  and  the 
Delta,  UT,  airspace  areas;  that  airspace  east 
of  Salt  Lake  City  extending  upward  from 
11,000  feet  MSL  bounded  on  the  northwest 
by  the  southeast  edge  of  V-32,  on  the 
southeast  by  the  northwest  edge  of  V-235,  on 
the  southwest  by  the  northeast  edge  of  V-101 
and  on  the  west  by  long.  111®25'33"  W; 
excluding  that  airspace  within  the  Evanston, 
WY,  1,200-foot  Class  E  airspace  area;  that 
airspace  southeast  of  Salt  Lake  City 
extending  upward  from  13,500  feet  MSL 
bounded  on  the  northeast  by  the  southwest 
edge  of  V-484,  on  the  south  by  the  north 
edge  of  V— 200  and  on  the  west  by  long. 
111#25'33"  W;  excluding  the  portion  within 
Restricted  Area  R-6403  and  the  Bonneville, 
UT  Class  E  airspace  area. 
***** 

Issued  in  Seattle,  Washington,  on  April  11, 
1997. 

Glenn  A.  Adams  IQ, 

Assistant  Manager,  Air  Traffic  Division 
Northwest  Mountain  Region. 

[FR  Doc.  97-10598  Filed  4-23-97;  8:45  am) 
BI  LUNG  CODE  4S10-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM96-1-006;  Order  No.  587- 

D] 

Standards  For  Business  Practices  Of 
Interstate  Natural  Gas  Pipelines 

Issued  April  18, 1997. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  Energy. 

ACTION:  Final  rule;  Order  denying 
rehearing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  denying 
requests  for  rehearing  of  the  dates  for 
complying  with  the  requirements  of 
Order  No.  587-C  (62  FR  10684).  Order 
No.  587-C  incorporated  by  reference 
standards  promulgated  by  the  Gas 
Industry  Standards  Board  which  require 
interstate  pipelines  to  post  information 
on  World  Wide  Web  homepages  and  to 
comply  with  new  and  revised  business 
practices  procedures.  These  business 
practices  standards  supplement 
standards  adopted  by  the  Commission 
in  Order  No.  587.  (61  FR  39053,  July  26, 
1996). 

DATES:  Effective:  April  18, 1997. 
Pipelines  are  to  make  proforma  tariff 
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filings  to  implement  the  business 
practices  standards  by  May  1, 1997. 
Implementation  of  the  Internet  Web 
page  standards  must  take  place  by 
August  1, 1997,  and  the  revised  and 
new  business  practices  standards  by 
November  1, 1997. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington  DC,  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426, 
(202) 208-2294; 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  206- 
1283; 

Kay  Morice,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208- 
0507. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A,  888  First  Street,  N.E.,  Washington 
D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200. 14400, 12000,  9600,  7200,  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCII  and  WordPerfect  5.1 
format.  CIPS  user  assistance  is  available 
at  202-208-2474. 

CIPS  is  also  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  CIPS  via 
the  Internet,  point  your  browser  to  the 
URL  address:  http://www.fedworld.gov 
and  select  the  “Go  to  the  FedWorld 
Telnet  Site”  button.  When  your  Telnet 
software  connects  you,  log  on  to  the 
FedWorld  system,  scroll  down  and 
select  FedWorld  by  typing:  1  and  at  the 
command  line  and  type:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  mey  be 


purchased  from  the  Commission’s  copy 
contractor.  La  Dorn  Systems 
Corporation.  La  Dorn  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  N.E., 
Washington,  DC  20426. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L.  Massey,  and  Donald  F. 
Santa,  Jr. 

Order  Denying  Rehearing 

On  April  3, 1997,  the  Interstate 
Natural  Gas  Association  of  America  k 

(INGAA)  and  Colorado  Interstate  Gas 
Company  and  Wyoming  Interstate 
Company,  Ltd.,  jointly  (CIG/WIC),  filed 
for  rehearing  of  Order  No.  587-C.1 
These  rehearing  requests  focus  only  on 
the  time  schedule  for  implementatioir-of 
the  standards,  not  the  substance  of  the 
standards.  For  the  reasons  discussed 
below,  the  rehearing  requests  are 
denied. 

Background 

In  Order  Nos.  587  and  587-B,2  the 
Commission  incorporated  by  reference 
140  consensus  standards  developed  by 
the  Gas  Industry  Standards  Board 
(GISB)  covering  certain  industry 
business  practices — Nominations, 
Flowing  Gas,  Invoicing,  and  Capacity 
Release — as  well  as  adopting  protocols 
and  procedures  for  exchanging  these 
business  transaction  documents  over  the 
Internet.  Implementation  of  these 
standards  follows  a  staggered  schedule 
beginning  April  1, 1997  and  ending  June 
1, 1997. 

In  Order  No.  587-C,  the  Commission 
incorporated  by  reference  27  GISB 
business  practices  standards  that 
revised  and  supplemented  the  standards 
adopted  in  Order  No.  587  as  well  as  one 
new  communication  standard.  GISB 
proposed  that  the  communication 
standard  be  implemented  August  1, 

1997  and  that  pipeline  tariff  filings  to 
comply  with  the  business  practices 
standards  be  made  in  a  staggered 
schedule  in  May,  June,  and  July  of  1997, 
with  implementation  on  November  1, 
1997. 

GISB  had  proposed  two  new 
communication  standards,  Standards 
4.3.5  and  4.3.6,  which  would  require 
pipelines  to  provide  certain  information 
on  an  Internet  World  Wide  Web 
homepage  (homepage)  and  to  provide 


1  Order  No.  587-C,  62  FR  10684  (Mar.  10, 1997), 
78  FERC  1 61,231  (Mar.  4, 1997). 

2  Standards  for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587,  61  FR  39053 
Out.  26, 1996),  III  FERC  Stats,  k  Regs.  Regulations 
Preambles  1 31,038  (Jul  17, 1996),  reh'g  denied. 
Order  No.  587-A,  61  FR  55208  (Oct.  25, 1996),  77 
FERC  1 61,061  (Oct.  21. 1996),  Order  No.  587-B.  62 
FR  5521  (Feb.  6, 1997),  in  FERC  Stats,  k  Regs. 
Regulations  Preambles  f  31,046  (Jan.  30. 1997). 


for  downloads  of  the  information  in  a 
specified  file  structure.3  The 
Commission  adopted  the  standard 
requiring  posting  on  World  Wide  Web 
pages  to  be  effective  August  1, 1997,  but 
declined  to  adopt  the  standard  requiring 
file  downloads  in  a  specified  electronic 
structure,  because  GISB  had  not  yet 
specified  the  structure.  The  Commission 
stated  that,  if  GISB  adopted  standards 
for  the  downloadable  file  formats 
quickly,  the  standards  could  still  be 
implemented  by  August  1, 1997. 

With  respect  to  implementation  of  the 
27  supplemental  business  practices 
standards,  the  Commission  modified 
GISB’s  recommended  compliance 
schedule  by  requiring  all  pipelines  to 
make  their  pro  forma  tariff  filings  by 
May  1, 1997,  rather  than  according  to 
the  May  through  July  1997  staggered 
schedule  proposed  by  GISB.  Based  on 
the  Commission’s  experience  with  the 
prior  compliance  filings,  it  concluded 
that  the  staggered  schedule  proposed  by 
GISB  would  not  provide  sufficient  time 
for  the  Commission  to  review  the  filings 
and  issue  two  rounds  of  orders  in  time 
to  meet  the  November  1, 1997 
implementation  date.  The  order  stated 
that  this  change  would  ensure 
implementation  by  November  1, 1997, 
without  creating  undue  burdens  on  the 
pipelines  because  so  many  fewer 
standards  needed  to  be  implemented 
and  those  standards  do  not  require 
fundamental  changes  in  pipeline 
operations. 

The  Commission,  however,  declined 
to  adopt  three  standards  (dealing  with 
intra-day  nominations,  imbalances,  and 
operational  balancing  agreements 
(OB As)) 4  because  the  pipelines’ 
obligations  under  these  standards  were 
not  clear,  and  the  Commission’s 
experience  with  the  previous  standards 
showed  that  adoption  of  imprecise 
standards  can  sometimes  cause  more 
harm  than  good.  The  Commission 
concluded  that  standards  in  these  areas 
were  needed  and  gave  the  industry  and 
GISB  until  September  1, 1997  to 
develop  standards  that  delineate  clearly 
the  pipelines’  obligations  in  these  areas. 

INGAA  seeks  rehearing  of  the  overall 
time-line  contending  that  requiring 
pipelines  to  make  tariff  filings  by  May 
1, 1997;  and  to  implement  the  World 
Wide  Web  standards  and  27 
supplemental  business  practices 
standards  by  August  1, 1997  and 
November  1, 1997,  respectively,  is  too 


3  This  information  includes  notices  (critical 
notices,  operation  notices,  system-wide  notices); 
Order  No.  566  affiliated  marketer  information 
(affiliate  allocation  log,  discount  postings); 
operationally  available  and  unsubscribed  capacity; 
Index  of  Customers;  and  the  pipeline's  tariff. 

4  Standards  1.3.32,  2.3.29,  and  2.3.30. 
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onerous.  INGAA  asserts  the  pipelines 
are  still  devoting  considerable  resources 
to  ensure  a  smooth  implementation  of 
the  first  set  of  140  standards  being 
implemented  April  thru  June.  INGAA 
maintains  that  the  G1SB  and  the 
Commission  schedule  places  the 
industry  under  too  much  time  pressure, 
especially  while  the  pipelines  are 
attempting  to  finalize  implementation 
during  the  period  of  uncertainty 
between  final  and  rehearing  orders. 
INGAA  proposes  that  the  schedule  start 
with  proforma  filings  no  later  than 
November  1, 1997  with  implementation 
no  later  than  June  1, 1998. 

INGAA  maintains,  however,  that 
some  pipelines  may  gain  economic 
efficiency  by  implementing  the  27 
supplemental  business  practices 
standards  early  because  these  standards 
complement  the  first  140  standards. 
Thus,  it  emphasizes  that  its  proposal  is 
for  implementation  “no  later  than”  the 
proposed  dates. 

CIG/WIC  maintain  that  the  August  1, 
1997,  deadline  for  implementation  of 
the  downloadable  file  format  is 
unrealistic  since  GISB  has  not 
developed  the  standards  yet.  CIG/WIC 
find  similarly  unrealistic  the  September 
1, 1997  deadline  for  clarification  of  the 
vague  standards  given  the  complexity  of 
the  issues. 

Discussion 

INGAA’s  request  for  an  extension  of 
the  deadline  for  compliance  with  Order 
No.  587-C  until  June  1, 1998  is  denied. 
The  schedule  proposed  by  GISB  reflects 
a  consensus  of  the  industry  as  to  an 
appropriate  schedule  for 
implementation,  and  the  Commission 
finds  no  reason  to  delay 
implementation.  Standardization  of 
business  practices  and  communications 
needs  to  be  a  high  priority  for  the 
industry,  and  postponing 
implementation  until  the  summer  of 
1998  would  unduly  delay  these  efforts. 

INGAA  has  not  identified  any  factors 
that  would  make  implementation  of 
these  standards  generally  difficult  for 
pipelines.  There  are  only  27  revised  and 
new  business  practices  standards,  and 
these  merely  supplement  the  previous 
140  standards.  Similarly,  the  technology 
for  posting  information  on  World  Wide 
Web  pages  is  easily  available,  and  there 
are  only  five  categories  of  information 
that  must  be  posted.  The  absence  of  a 
genetically  applicable  implementation 
problem  is  evidenced  by  INGAA’s  own 
recognition  that  many  pipelines  would 
prefer  to  implement  these  standards 
earlier  than  INGAA’s  proposed  schedule 
for  operational  reasons.  Indeed,  some 
pipelines  have  sought  to  comply  with 
all  or  most  of  the  27  supplemental 


standards  six  months  early  by  including 
them  (along  with  the  first  140)  in  their 
final  compliance  filing  to  become 
effective  June  1, 1997.5 

Further,  in  Order  No.  587-C,  the 
Commission  provided  that  any 
pipelines  seeking  waivers  of  the 
requirements  of  the  rule  file  within  30 
days  of  issuance.6  To  date,  only  five 
pipelines  have  filed  for  extensions  of 
the  implementation  dates  and  two  have 
filed  to  extend  the  tariff  filing  date,  but 
not  the  implementation  dates.7 
Handling  specific  problems  on  an 
individual  basis  is  preferable  to  granting 
a  generic  extension  and  will  result  in 
more  rapid  progress  towards  the 
Commission’s  goal  of  reaching  a 
standardised  marketplace. 

CIG/WIC’s  rehearing  request 
concerning  the  August  1, 1997,  deadline 
for  pipelines  to  provide  for  downloads 
of  data  from  their  homepages  is  without 
basis.  As  pointed  out  above,  the 
Commission  did  not  adopt  Standard 
4.3.5  requiring  pipelines  to  provide  for 
file  downloads;  the  Commission  only 
expressed  its  intention  should  GISB  act 
quickly.  Until  that  standard  is  adopted 
and  a  deadline  set,  rehearing  does  not 
lie.  The  Commission,  however, 
reiterates  that  the  development  of  a  file 
download  capability  is  important  and 
urges  GISB  to  develop  the  required 
standards. 

The  Commission  denies  CIG/WIC’s 
request  for  rehearing  with  respect  to  the 
September  1, 1997  date  for  GISB  to 
report  on  its  progress  in  resolving  the 
three  vague  standards.  This  deadline 
also  is  necessary  for  the  Commission  to 
learn  within  a  reasonable  timeframe 
whether  the  industry  can  resolve  these 
issues  on  its  own  or  whether  the 
Commission  needs  to  institute 
procedures  to  resolve  these  disputes.  If 
the  industry  is  unable  to  reach 
agreement  on  these  standards, 
postponing  the  deadline  will  only  lead 
to  even  further  delay  in  implementing 
these  needed  standards. 

The  September  1, 1997  deadline  gives  - 
the  industry  five  months  to  work  on 


5  See  Northwest  Pipeline  Company’s  compliance 
filing.  Docket  No.  RP9 7-1 80-002  (April  1, 1997)  (all 
27  business  practices  standards  and  the  World 
Wide  Web  standard);  CNG  Transmission  Company’s 
compliance  filing.  Docket  No.  RP97-181-002  (April 
1, 1997)  (22  business  practices  standards). 

‘62  FR  at  10689;  m  FERC  Stats,  k  Regs. 
Regulations  Preambles  at  30,588. 

7  Tennessee  Gas  Pipeline  Company,  Docket  No. 
RP97-60-001;  Midwestern  Gas  Transmission 
Company,  Docket  No.  RP97-59-001;  East 
Tennessee  Natural  Gas  Company,  Docket  No.  RP97- 
58-001;  Williston  Basin  Interstate  Pipeline 
Company,  Docket  No.  RM 96- 1-006;  Cove  Point 
LNG,  L.P..  Docket  No.  RP97-162-000;  Questar 
Pipeline  Company,  Docket  No.  RP97-129-000;  and 
Overthrust  Pipeline  Company,  Docket  No.  RP97- 
131-000. 


these  standards,  which  appears 
adequate  to  consider  these  three 
standards.  The  imbalance  and 
operational  balancing  agreement 
standards  require  only  a  clearer 
definition  of  when  the  standards  apply.* 
Although,  as  CIG/WIC  point  out,  the 
intra-day  nomination  issuq  is  perhaps 
more  complex,  GISB  has  already 
appointed  its  own  task  force  to  examine 
this  issue.  Resolving  this  standard 
quickly  also  is  imperative,  since  the 
existing  intra-day  requirements  have 
created  a  non-standardized  marketplace 
where  shippers  cannot  coordinate  their 
intra-day  nominations  across  pipelines.9 
In  addition,  as  the  Commission  stated  in 
Order  No.  587-C,  it  stands  ready  to  help 
expedite  the  process  by  resolving 
intractable  policy  disputes  impeding  the 
development  of  standards  in  any 
areas.10 

The  Commission  orders:  The  requests 
for  rehearing  are  denied. 

By  the  Commission. 

Lois  D.  Cashell,  / 

Secretary. 

(FR  Doc.  97-10607  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 

[Docket  No.  90N-0309] 

Drug  Labeling;  Sodium  Labeling  for 
Over-the-Counter  Drugs;  Partial  Delay 
of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  partial  delay  of 
effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  delaying  the 
effective  date  of  the  sodium  labeling 
final  rule  for  over-the-counter  (OTC) 
drug  products  intended  for  oral 
ingestion,  except  for  those  products  that 
contain  sodium  bicarbonate,  sodium 
phosphate,  or  sodium  biphosphate  as  an 
active  ingredient.  The  regulation 
established  conditions  under  which  the 
labeling  must  include  the  sodium 


‘These  standards  used  the  phrase  “economically 
and  operationally  feasible”  to  describe  when  the 
pipeline  must  enter  into  an  OBA  and  the  phrase 
“substantially  similar  financial  and  operational 
implications”  to  describe  when  pipelines  must 
permit  shippers  to  net  imbalances  across  contracts. 

*62  FR  at  10687;  IB  FERC  Stats,  k  Regs. 
Regulations  Preambles  at  f  30,586. 

'<>62  FR  at  10686;  IB  FERC  Stats,  k  Regs. 
Regulations  Preambles  at  f  30,583. 
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content  and  a  general  warning  that 
persons  who  are  on  a  sodium-restricted 
diet  should  not  take  the  product  unless 
directed  by  a  doctor.  This  partial  delay 
of  the  effective  date  of  the  sodium 
labeling  final  rule  is  in  response  to 
requests  that  the  effective  date  for  the 
sodium  labeling  final  rule  coincide  with 
the  effective  date  for  the  calcium, 
magnesium,  and  potassium  labeling 
final  rule.  The  final  rule  for  calcium, 
magnesium,  and  potassium  labeling  is 
expected  to  publish  in  the  Federal 
Register  in  the  near  future  and  will  be 
effective  12  months  after  the  date  of 
publication.  The  agency  is  delaying  the 
effective  date  of  the  sodium  labeling 
final  rule  to  correspond  with  the 
effective  date  of  that  final  rule. 

OATES:  The  effective  date  of  paragraphs 
(a)  through  (h)  of  §  201.64  added  at  61 
FR  17806  (April  22, 1996)  is  delayed 
until  further  notice.  The  revision  of 
paragraph  (i)  of  §  201.64  in  this 
document  is  effective  April  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
Yoder,  Center  for  Drug  Evaluation  and 
Research  (HFD-560),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  April  22, 
1996  (61  FR  17798),  FDA  issued  a  final 
rule  amending  the  general  labeling 
provisions  for  OTC  drug  products 
(§  201.64  (21  CFR  201.64))  to:  (1) 

Require  that  the  sodium  content  of  all 
OTC  drug  products  intended  for  oral 
ingestion  be  included  in  labeling  when 
the  product  contains  5  milligrams  (mg) 
or  more  sodium  per  a  single  dose;  (2) 
require  that  all  OTC  drug  products 
intended  for  oral  ingestion  containing 
more  than  140  mg  sodium  in  the  labeled 
maximum  daily  dose  bear  a  general 
warning  that  persons  who  are  on  a 
sodium-restricted  diet  should  not  take 
the  product  unless  directed  by  a  doctor; 
and  (3)  provide  for  the  voluntary  use  of 
certain  terms  (“sodium  free,”  “very  low 
sodium,”  and  “low  sodium”)  relating  to 
an  OTC  drug  product’s  sodium  content 
per  labeled  maximum  daily  dose.  The 
effective  date  of  the  final  rule  is  April 
22, 1997.  In  the  final  rule,  the  agency 
also  sought  comments  concerning 
whether  the  rule  should  be  amended  to 
include  sodium  content  labeling  for 
OTC  rectal  laxative,  vaginal,  dentifrice, 
mouthwash,  and  mouth  rinse  drug 
products.  Interested  persons  were 
invited  to  submit  comments  by  July  22, 
1996.  In  response  to  two  requests  for 
extension  of  time  to  file  comments  to 
the  final  rule,  FDA  published  a  notice 
in  the  Federal  Register  of  July  22, 1996 


(61  FR  38046),  extending  the  comment 
period  until  September  20, 1996. 

In  response  to  the  final  rule, 
comments  were  received  from  four 
manufacturers  and  two  trade 
associations.  Two  of  the  comments 
requested  that  the  effective  date  of  the 
final  rule  be  extended  for  at  least  an 
additional  6  months,  to  October  1997  or 
later.  One  comment  mentioned  the  need 
for  ongoing  technical  work,  noting  that 
manufacturers  have  undertaken  formal 
product  testing  to  ascertain  precise 
sodium  content  before  preparing  new 
labels  with  accurate  content 
declarations.  The  comment  pointed  out 
that  the  sodium  content  of  inactive 
ingredients  in  products  was  a  problem 
because  specifications  for  some  OTC 
drug  ingredients  do  not  include  limits 
for  sodium,  suppliers  often  do  not 
provide  entire  formulation  information 
to  companies,  and  sodium  content  may 
vary  from  lot  to  lot  and/or  supplier  to 
supplier,  especially  for  ingredients  of 
natural  origin.  The  comment  stated  that 
it  would  be  difficult  for  some  companies 
to  complete  product  testing  in  time  to 
have  new  labeling  prepared  by  April 
1997.  The  other  comment  stated  that 
additional  time  would  reduce  label 
obsolescence,  allow  the  use  of  already 
printed  labeling,  and  allow  labeling  to 
be  changed  using  current  staff  levels. 

Both  comments  emphasized  that  FDA 
should  delay  implementation  of  the 
sodium  labeling  final  rule  until  the 
proposed  rule  on  labeling  for  OTC  drug 
products  containing  calcium, 
magnesium,  and  potassium  (61  FR 
17807,  April  22, 1996)  was  finalized. 

The  comments  contended  that 
coordinating  the  effective  date  of  both 
rules,  which  could  apply  to  any  single 
product,  would  avoid  two  label  changes 
and  the  related  economic  impact  of 
phasing  in  label  changes  for  two 
separate  rulemakings.  One  comment 
added  that  no  major  public  health 
consequence  should  be  expected  from 
this  delay  for  the  sodium  labeling 
because  OTC  drug  products  with 
relatively  high  sodium  contents,  e.g., 
antacids  and  laxatives,  already  bear  a 
restricted  sodium-use  warning. 

n.  The  Agency’s  Response  to  the 
Comments 

FDA  agrees  with  the  comments’ 
rationale  that  it  is  desirable  to 
coordinate  implementation  of  the 
sodium  labeling  with  the  calcium, 
magnesium,  and  potassium  labeling.  A 
single  effective  date  for  both  final  rules 
avoids  two  labeling  changes  and 
reduces  the  economic  impact  of  phasing 
in  labeling  changes  for  two  separate,  but 
related,  rulemakings.  In  addition,  a 
short  delay  provides  manufacturers 


additional  time  that  should  be  sufficient 
to  complete  all  product  analyses.  FDA 
notified  all  commentors  of  its  intentions 
in  a  feedback  letter  (Ref.  1)  and  asked 
the  Nonprescription  Drug 
Manufacturers  Association  (NDMA)  to 
notify  its  members  and  suggest  that  they 
incorporate  calcium,  magnesium,  and 
potassium  analyses  into  current  plans  to 
do  sodium  analyses  so  that  all  analyses 
can  be  completed  and  new  labeling 
implemented  by  the  effective  date.  FDA 
concurs  with  one  comment  that  there 
should  be  no  major  public  health 
consequences  because  of  this  short 
delay. 

In  the  near  future,  FDA  intends  to 
publish,  in  the  Federal  Register,  a  final 
rule  containing  the  labeling 
requirements  for  orally  ingested  OTC 
drug  products  containing  calcium, 
magnesium,  and  potassium.  That  final 
rule  will  become  effective  12  months 
after  date  of  publication  in  the  Federal 
Register.  The  final  rule  for  sodium 
labeling  will  become  effective  on  the 
same  date. 

For  safety  reasons,  FDA  is  not 
delaying  the  effective  date  of  the  sodium 
labeling  requirements  for  OTC  drug 
products  that  contain  sodium 
bicarbonate,  sodium  phosphate,  or 
sodium  biphosphate  as  an  active 
ingredient.  Section  201.64(i)  of  the 
sodium  labeling  final  rule  (61  FR  17798 
at  17806)  is  effective  April  22, 1997  for 
all  OTC  drug  products  intended  for  oral 
ingestion  that  contain  sodium 
bicarbonate,  sodium  phosphate,  or 
sodium  biphosphate  as  an  active 
ingredient.  Accordingly,  the  agency  is 
amending  §  201.64(i)  to  reflect  the 
effective  date  for  these  ingredients.  The 
agency  has  already  published  notices  of 
proposed  rulemaking  describing  its 
concerns  about  these  ingredients.  See 
the  Federal  Register  of  February  2, 1994 
(59  FR  5060),  for  sodium  bicarbonate 
and  the  Federal  Register  of  March  31, 
1994  (59  FR  15139),  for  sodium 
phosphate  and  sodium  biphosphate. 

The  agency  hopes  to  finalize  those 
proposals  in  the  near  future. 

HI.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857,  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

(1)  Letter  from  D.  Bowen,  FDA,  to  L. 
Totman,  NDMA,  January  14, 1997,  in  Docket 
No.  90N-0309,  Dockets  Management  Branch. 
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IV.  Summary  of  Partial  Delay  of 
Effective  Date 

This  final  rule  extends  the  effective 
date  of  the  final  rule  for  sodium  labeling 
of  OTC  drugs  for  almost  all  OTC  drug 
products  for  about  1  year,  although  the 
exact  date  is  not  known  at  this  time.  The 
effective  date  for  the  sodium  labeling 
will  coincide  with  the  effective  date  for 
the  calcium,  magnesium,  and  potassium 
labeling.  For  safety  reasons,  FDA  is  not 
delaying  the  effective  date  of  the  sodium 
labeling  requirements  for  OTC  drug 
products  that  contain  sodium 
bicarbonate,  sodium  phosphate,  or 
sodium  bipnosphate  as  an  active 
ingredient. 

V.  Analysis  of  Impacts 

The  economic  impact  of  the  sodium 
labeling  regulation  was  discussed  in  the 
final  rule  (61  FR  17798  at  17805  and 
17806).  A  delay  in  the  effective  date  will 
provide  additional  time  for  companies  » 
to  do  product  analyses  and  will  reduce 
label  obsolescence,  as  there  will  be 
additional  time  to  use  up  more  existing 
labeling.  Thus,  this  final  rule  granting  a 
partial  delay  of  effective  date  should 
reduce  the  economic  impact  on 
industry. 

FDA  has  examined  the  impacts  of  the 
final  rule  (partial  delay  of  effective  date) 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  final  rule  provides  a 
partial  delay  in  the  effective  date.  The 
delay  in  the  effective  date  will  provide 
manufacturers  additional  time  to  do 
product  analyses  and  to  use  up  existing 
product  labeling.  Thus,  this  final  rule 
should  reduce  the  economic  impact  on 
industry.  Accordingly,  the 
Commissioner  of  Food  and  Drugs 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

VI.  Paperwork  Reduction  Aid  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  “collection  of 
information”  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  is  a  “public 
disclosure  of  information  originally 
supplied  by  the  Federal  Government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public”  (5  CFR 
1320.3(c)(2)). 

VII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  201  is  . 
amended  as  follows:  1 

PART  201— LABELING 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Secs.  201,  301,  501,  502,  503, 
505,  506,  507,  508,  510,  512,  530-542,  701, 
704,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353, 355, 356, 357,  358,  360,  360b,  360gg- 
360ss,  371,  374,  379e);  secs.  215,  301,  351, 
361  of  the  Public  Health  Service  Act  (42 
U.S.C.  216,  241,  262,  264). 

2.  The  effective  date  for  §  201.64(a) 
through  (h)  that  was  added  in  the 
Federal  Register  of  April  22, 1996  (61 
FR  17798),  is  delayed  until  further 
notice  and  §  201.64(i)  is  revised  to  read 
as  follows: 

$201.64  Sodium  labeling. 
***** 

(i)  Any  product  subject  to  this 
paragraph  that  contains  sodium 
bicarbonate,  sodium  phosphate,  or 
sodium  biphosphate  as  an  active 
ingredient  for  oral  ingestion  and  that  is 
not  labeled  as  required  by  this 
paragraph  and  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  April  22, 1997,  is  misbranded 
under  sections  201  (n)  and  502(a)  and  (f) 


of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act). 

Dated:  April  18, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-10595  Filed  4-21-97;  11:51  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Reinstatement  of  Exchange  Visitors 
Unlawfully  Present  in  the  United  States 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Statement  of  agency  policy. 

SUMMARY:  Pending  a  formal  rulemaking, 
this  Statement  of  Agency  Policy  sets 
forth  the  circumstances  under  which  the 
Agency  will  reinstate  an  exchange 
visitor  (J  Visa)  who  is  unlawfully 
present  in  the  United  States. 

DATES:  This  statement  of  Agency  policy 
is  effective  April  24, 1997. 

ADDRESS:  United  States  Information 
Agency,  Office  of  the  General  Counsel, 
301  Fourth  Street,  SW,  Room  700, 
Washington,  DC  20547-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Exchange  Visitor  Program  Office,  United 
States  Information  Agency,  301  Fourth 
Street,  S.W.,  Washington,  DC  20547; 
telephone  (202)  401-9810. 
SUPPLEMENTARY  INFORMATION:  Section 
632  (“Elimination  of  Consulate 
Shopping  for  Visa  Overstays”)  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(Public  Law  104-208)  (IIRAIRA) 
amended  Section  222  of  the 
Immigration  and  Nationality  Act  by 
adding  a  new  paragraph  "(g).”  That  new 
paragraph,  in  pertinent  part,  provides 
that  an  alien  who  has  been  admitted  on 
the  basis  of  a  nonimmigrant  visa  and 
“remained  in  the  United  States  beyond 
the  period  of  stay  authorized  by  the 
Attorney  General,  such  visa  shall  be 
void  beginning  after  the  conclusion  of 
such  period  of  stay.”  An  alien  who 
remained  in  the  United  States  beyond 
the  period  of  stay  authorized  by  the 
Attorney  General  is  ineligible  for 
readmission  to  the  United  States  on  the 
previously  issued  nonimmigrant  visa. 
The  alien  must  have  a  new  visa  issued 
after  the  overstay  violation  from  a 
consular  office  in  the  alien’s  country  of 
nationality  or,  where  extraordinary 
circumstances  are  found  to  exist,  at  a 
consular  office  outside  the  alien’s 
country  of  nationality. 
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The  Immigration  and  Naturalization 
Service  (INS)  has  provided  interim 
guidelines  with  respect  to  the  above- 
described  section.  Those  guidelines 
construe  the  terms  “beyond  the  period 
of  stay  authorized’’  to  mean  past  the 
date  entered  for  departure  on  a 
nonimmigrant's  Form  1-94.  For  J  visa 
nonimmigrants  whose  Form  1-94 
authorizes  admission  for  “Duration  of 
Status”  (D/S),  the  “period  of  stay 
authorized”  ends  on  the  date  of 
expiration  of  the  30  day  grace  period 
after  the  alien  completes,  concludes, 
ceases,  interrupts,  graduates  from  or 
otherwise  terminates  his  or  her  course 
of  study  or  exchange  program. 

The  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
contains  another  provision  which 
affects  nonimmigrants  who  remain  in 
the  United  States  beyond  the  period  of 
stay  authorized.  Section  301  of  that  Act 
deems  an  alien  to  he  “unlawfully 
present  in  the  United  States”  if  the  alien 
is  present  in  the  United  States  after  the 
expiration  of  the  period  of  stay 
authorized  by  the  Attorney  General.  If 
the  alien  was  unlawfully  present  in  the 
United  States  for  a  period  of  180  days 
but  less  than  one  year,  voluntarily 
departed  the  United  States  prior  to  the 
commencement  of  removal  proceedings, 
and  again  seeks  admission  to  the  United 
States,  the  alien  is  inadmissible  for  three 
years  from  the  date  of  departure.  If  the 
alien  was  unlawfully  present  in  the 
United  States  for  one  year  or  more,  and 
again  seeks  admission,  the  alien  is 
inadmissible  for  10  years  from  the  date 
of  departure  or  removal  from  the  United 
States. 

The  effective  date  of  Section  301  of 
IIRAIRA  is  April  1, 1997.  Section  632 
became  effective  on  September  30, 1996. 

Because  the  above  two  sections  of  the 
Act  may  have  serious  repercussions  for 
aliens  who  become  “unlawfully  present 
in  the  United  States,”  depart  the  United 
States,  and  then  subsequently  seek 
readmission  to  the  United  States,  it 
obviously  behooves  such  aliens  to 
timely  depart  the  United  States  on  or 
before  the  end  of  the  authorized  period 
of  stay  or  apply  to  extend  their  status  if 
regulations  permit. 

The  current  Exchange  Visitor  Program 
regulations  permit  a  Responsible  Officer 
to  extend  an  exchange  visitor’s 
participation  in  the  program  up  to  the 
limit  of  the  permissible  period  of 
participation  authorized  for  his  or  her 
specific  program  category.  When  this 
occurs,  the  Responsible  Officer  issues  to 
the  exchange  visitor  a  duly  authorized 
Form  LAP-66  reflecting  such  extension 
and  provides  a  notification  copy  of  such 
form  to  the  Agency.  [22  CFR  514.43  (a) 
and  (b).]  Where  the  exchange  visitor 


seeks  an  extension  in  excess  of  the 
period  of  time  authorized  for  his  or  her 
specific  category  of  participation,  the 
Responsible  Officer  is  required  to  notify 
USIA  and  seek  prior  written  approval 
for  such  extension.  [See  22  CFR 
514.43(c)  and  5f4.20(j)(2)(i).] 

While  it  is  not  the  responsibility  of 
the  sponsor  to  ensure  that  the  exchange 
visitor  timely  departs  the  U.S.,  the 
Exchange  Visitor  Program  regulations 
do  require  that  a  sponsor  monitor  its 
participating  exchange  visitors  [22  CFR 
514.10(e).]  Among  other  things,  the 
sponsor  shall  ensure  that  the  activity  in 
which  the  exchange  visitor  is  engaged  is 
consistent  with  the  category  and  activity 
listed  on  the  exchange  visitor’s  Form 
IAP-66  [22  CFR  514.10(e)(1)].  The 
sponsor  is  also  required  to  monitor  the 
progress  and  welfare  of  the  exchange 
visitor  to  the  extent  appropriate  for  the 
category  [22  CFR  514.10(e)(2)].  Finally, 
the  sponsor  shall  require  the  exchange 
visitor  to  keep  the  sponsor  apprised  of 
his  or  her  address  and  telephone 
number,  and  maintain  such  information 
[22  CFR  514.10(e)(3)]. 

The  Agency  believes  that  the 
monitoring  requirements  set  forth  in  the 
existing  Exchange  Visitor  Program 
regulations  implicitly  require  the 
sponsor  to  monitor  the  exchange 
visitor’s  Form  IAP-66  to  ensure  that 
such  form  accurately  reflects  the 
activities  and  the  program  dates  of  the 
exchange  visitor  and  that  the  exchange 
visitor  is  advised  of  the  limitations  on 
his  or  her  activities  and  authorized  stay 
in  the  United  States.  (Existing 
regulations  also  explicitly  require  the 
sponsor  to  notify  the  Agency  in  writing 
when  the  exchange  visitor  has 
withdrawn  from  or  completed  a 
program  thirty  or  more  days  prior  to  the 
ending  date  on  his  or  her  Form  IAP-66 
or  when  the  exchange  visitor  has  been 
terminated  from  his  or  her  program  [22 
CFR  514.13(c)].)  Moreover,  IIRAIRA 
implicitly  requires  the  exchange  visitor 
to  monitor  his  or  her  status. 

The  Agency  acknowledges  that  most 
program  participants  do  not  knowingly 
or  willfully  engage  in  practices  that 
would  jeopardize  their  status  in  the 
United  States.  However,  the  Agency  is 
aware  that  on  occasion,  whether 
through  circumstances  beyond  the 
control  of  the  exchange  visitor  or 
through  administrative  oversight, 
inadvertence,  or  neglect  on  the  part  of 
a  Responsible  Officer  or  an  exchange 
visitor,  or  both,  the  exchange  visitor 
may  become  “unlawfully  present  in  the 
United  States.”  The  Exchange  Visitor 
Program  regulations  are  silent  with 
respect  to  the  issue  of  whether  a 
Responsible  Officer  is  authorized  to 
reinstate  an  exchange  visitor  who  is  in 


the  United  States  “beyond  the  period  of 
stay  authorized  by  the  Attorney 
General.” 

After  a  careful  review  of  Sections  301 
and  632  of  IIRIRA  and  working  in 
consultation  with  the  Immigration  and 
Naturalization  Service,  the  Agency  has 
concluded  that  a  Responsible  Officer  is 
not  authorized  to  reinstate,  nunc  pro 
tunc,  an  exchange  visitor  once  the 
exchange  visitor  is  in  the  United  States 
beyond  the  period  of  stay  authorized  by 
the  Attorney  General.  Indeed,  new 
section  222(g)  of  the  Immigration  and 
Nationality  Act  states  “such  visa  shall 
be  void  beginning  after  the  conclusion 
of  such  period  of  stay.” 

However,  the  Agency,  in  consultation 
with  the  Immigration  and  Naturalization 
Service,  has  concluded  that  under  the 
authority  conferred  on  the  Director  of 
USIA  pursuant  to  Section  101(a)(15)(J) 
of  the  Immigration  and  Nationality  Act, 
as  amended  [8  U.S.C.  1101(a)(15)(J)],  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  as  amended  (22 
U.S.C.  2451,  et  seq.,)  and  Reorganization 
Plan  No.  2  of  1977,  the  Agency  does 
have  the  authority  to  reinstate  to  lawful 
status  an  exchange  visitor  who  remains 
in  the  United  States  beyond  the  period 
of  stay  authorized  by  the  Attorney 
General  and  who  thereby  has  become 
“unlawfully  present  in  the  United 
States.”  As  noted  above,  in  the  case  of 
J  visa  immigrants  whose  Form  1-94 
authorized  admission  for  Duration  of 
Status,  the  period  of  stay  authorized  by 
the  Attorney  General  ends  on  the  date 
of  expiration  of  the  30  day  grace  period 
after  the  exchange  visitor  completes, 
concludes,  ceases,  interrupts,  graduates 
from  or  otherwise  terminates  his  or  her 
course  of  study  or  exchange  program. 

The  Agency  is  therefore  promulgating 
this  statement  of  policy  as  a  preliminary 
and  interim  measure,  which  will  be 
followed  by  the  Agency  until  a  formal 
rulemaking  is  published.  During  this 
interim  period,  it  will  be  Agency  policy 
that  the  Agency  will  consider 
reinstating  to  lawful  status  a  J-l 
exchange  visitor  who  makes  a  request 
for  reinstatement  through  his  or  her 
Responsible  Officer.  In  such  cases,  the 
Responsible  Officer  is  to  direct  a  letter 
to  the  Exchange  Visitor  Program 
Services  office  explaining  that  the 
violation  of  status  resulted  from 
circumstances  beyond  the  control  of  the 
exchange  visitor  or  from  administrative 
oversight,  inadvertence,  or  neglect  on 
the  part  of  the  Responsible  Officer  or  the 
exchange  visitor  and  that  failure  to 
receive  reinstatement  to  lawful  status 
would  result  in  unwarranted  hardship 
to  the  exchange  visitor.  The  letter  is  to 
contain  a  declaration  that  the  exchange 
visitor  is  pursuing  the  exchange 
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program  activity  for  which  he  or  she 
was  admitted  to  the  United  States. 

The  request  for  reinstatement  also  is 
to  include  copies  of  all  of  the  exchange 
visitor’s  Forms  IAP-66  issued  to  date 
and  a  new  complete  Form  IAP-66 
which  indicates  the  date  to  which 
reinstatement  is  sought  (namely,  the 
program  end  date.)  If  the  Agency 
determines  that  reinstatement  is 
warranted,  Box  6  on  the  new  Form  IAP- 
66  will  be  stamped  by  the  Agency  to 
indicate  that  reinstatement  has  been 
granted,  effective  as  of  the  date  that  the 
request  for  reinstatement  was  received 
by  the  Agency.  The  new  Form  IAP-66 
(minus  the  yellow  copy)  will  be 
returned  to  the  Responsible  Officer.  If 
the  Agency  does  not  approve  the  request 
for  reinstatement  the  time  for  which  the 
application  was  under  review  will  count 
toward  unauthorized  status. 

For  purposes  of  Section  212(a)(9)(B) 
of  the  Immigration  and  Nationality  Act 
(as  amended  by  Section  301(b)  of 
IIRAIRA),  if  the  Agency  approves  the 
reinstatement,  the  calculation  of  the 
period  of  time  specified  in  paragraph  (B) 
will  be  tolled  as  of  the  date  the  request 
for  reinstatement  is  received  by  the 
Agency.  The  Agency  will  deal 
expeditiously  with  all  applications,  and 
it  is  expected  that  most  can  be  handled 
on  a  pro  forma  basis. 

There  are  certain  issues  that  this 
statement  of  policy  purposely  does  not 
address.  For  example,  if  an  exchange 
visitor  wilfully  fails  to  maintain  the 
health  and  accident  insurance  required 
under  22  CFR  514.14,  that  exchange 
visitor  is  in  violation  of  the  regulations 
and  is  subject  to  being  terminated  from 
the  exchange  visitor  program.  (22  CFR 
514.14  (h)  and  (i)).  An  exchange  visitor 
terminated  from  the  exchange  visitor 
program  for  wilfull  failure  to  maintain 
health  and  accident  insurance  is  not 
eligible  for  reinstatement. 

Nor  are  employment-related  issues 
dealt  with  in  this  statement  of  policy. 
Any  exchange  visitor  who  engages  in 
unauthorized  employment  is  subject  to 
termination  by  the  sponsor.  Existing 
regulations  require  the  sponsor  to 
ensure  that  the  activity  in  which  the 
exchange  visitor  is  engaged  is  consistent 
with  the  category  and  activity  listed  on 
the  exchange  visitor’s  Form  IAP-66  (22 
CFR  514.10(e)(1);  514.40.)  An  exchange 
visitor  who  is  terminated  from 
participation  in  his  or  her  exchange 
program  for  unauthorized  employment 
is  not  eligible  for  reinstatement. 

Thus,  while  an  exchange  visitor  may 
be  in  violation  of  the  Agency’s 
regulations  regarding  insurance 
coverage  or  employment,  such 
violations  would  not  in  and  of 
themselves  make  the  exchange  visitor 


“unlawfully  present  in  the  United 
States”  within  the  meaning  of  IIRIRA. 
Those  violations  shall  be  dealt  with 
under  the  existing  Exchange  Visitor 
Program  regulations,  and  if  the 
exchange  visitor  is  terminated  from  the 
exchange  program  for  such  violations, 
he  or  she  is  ineligible  for  reinstatement. 

The  Agency  anticipates  that  a 
Proposed  Final  Rule  will  be  published 
in  the  Federal  Register  by  July  1, 1997. 
Interested  parties  will  have  an 
opportunity  to  comment  in  writing  on 
the  proposed  rule. 

Dated:  April  18, 1997. 

Les  Jin, 

General  Counsel. 

(FR  Doc.  97-10613  Filed  4-23-97;  8:45  am) 

BILLING  CODE  8230-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  151 

Land  Acquisitions 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  final  agency 
determination  to  take  land  into  trust. 

SUMMARY:  The  Assistant  Secretary — 
Indian  Affairs  made  a  final  agency 
determination  to  acquire  approximately 
480.32  acres,  more  or  less,  of  land  into 
trust  for  the  Saginaw  Chippewa  Indian 
Tribe  of  Michigan  on  April  14, 1997. 

This  notice  is  published  in  the  exercise 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 
DATES:  This  determination  is  effective 
April  14, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  MS  2070-MIB,  1849  C 
Street  NW,  Washington,  D.C.  20240, 
telephone  (202)  219—4066. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  to  comply  with  the 
requirement  of  25  CFR  151.12(b)  that 
notice  be  given  to  the  public  of  the 
Secretary’s  decision  to  acquire  land  in 
trust  at  least  30  days  prior  to  signatory 
acceptance  of  the  land  into  trust.  The 
purpose  of  the  30-day  waiting  period  in 
25  CFR  151.12(b)  is  to  afford  interested 
parties  the  opportunity  to  seek  judicial 
review  of  final  administrative  decisions 
to  take  land  in  trust  for  Indian  tribes  and 
individual  Indians  before  transfer  of 
title  to  the  property  occurs.  On  April  14, 
1997,  the  Assistant  Secretary — Indian 
Affairs  decided  to  accept  approximately 


480.32  acres,  more  or  less,  of  land  into 
trust  for  the  Saginaw  Chippewa  Indian 
Tribe  of  Michigan  pursuant  to  the 
Indian  Reorganization  Act  (IRA)  of  June 
18, 1934,  (4§  Stat.  884;  25  U.S.C.  465). 
The  Secretary  shall  acquire  title  in  the 
name  of  the  United  States  in  trust  for 
the  Saginaw  Chippewa  Indian  Tribe  of 
Michigan  for  the  following  parcels  of 
land  described  below  no  sooner  than  30 
days  after  the  date  of  this  notice. 

A  parcel  of  land  being  part  of  the  NV2 
of  Section  18,  T14N,  R3W,  described  as 
beginning  at  a  point  on  the  E-WV4  line 
of  said  Section  which  is  East  2281.0  feet 
from  the  WVt  comer  of  said  Section 
thence  N  0C07'  E,  2382.19  feet;  thence  S 
89°42'45"  E,  969.86  feet;  thence  S 
0°08'08"  W,  175.22  feet;  thence  S 
89°43'52"  E,  266.42  feet;  thence  S 
0°08'08"  W,  2201.12  feet;  thence  N 
89°59'  W,  932.84  feet  along  the  E-WV« 
line  to  the  interior  V*  comer  of  said 
Section;  thence  West  302.56  feet  along 
said  E-WVi  line  to  the  point  of 
beginning;  EXCEPT  a  part  of  the  SWV4 
of  the  NEVi  of  Section  18,  T14N,  R3W, 
described  as  beginning  at  a  point  on  the 
E-WVi  line  of  said  Section  which  is  S 
89°59/  E,  150.0  feet  from  the  Interior  V4 
comer,  thence  N  0°07'  E,  450  feet, 
thence  S  89°59'  E,  425  feet,  thence  S 
0°07'  W,  450  feet,  thence  N  89°59'  W, 

425  feet  to  the  point  of  beginning, 
Chippewa  Township,  and 

Part  of  the  NWV4  of  Section  18,  T14N, 
R3W,  described  as  beginning  at  a  point 
on  the  West  Section  line  which  is  N 
0°23'50"  W,  208.7  feet  from  the  WV« 
comer  of  Section  18;  thence  N  0°  23'50" 
W,  1011.3  feet;  thence  N  89°29'10"  E, 
1625.0  feet  parallel  with  the  E-WVW  line; 
thence  S  0°23'50"  E,  873.5  feet;  thence 
S  89°29'10"  W,  377.15  feet;  thence  S 
0°23'50"  E,  137.8  feet;  thence  S 
89°29'10"  W,  1247.85  feet  to  the  point 
of  beginning,  Chippewa  Township, 

AND 

A  parcel  of  land  being  part  of  the 
NWV4  of  Section  18,  T14N,  R3W, 
described  as  beginning  at  a  point  on  the 
West  line  of  Section  18  which  is  North 
1220.0  feet  from  the  WV»  comer  of 
Section  18;  thence  North  680.07  feet 
along  the  West  Section  line;  thence  East 
495.0  feet  parallel  with  the  E-WV4  line 
of  Section  18;  thence  North  483.3  feet 
parallel  with  the  West  Section  line  to  a 
point  which  is  165.0  feet  South  of  the 
South  right  of  way  line  of  M-20 
(Pickard  Road);  thence  East  1386.0  feet 
parallel  with  the  South  right  of  way  line 
of  M-20;  thence  South  1164.19  feet 
parallel  with  the  West  Section  line; 
thence  West  1881.0  feet  parallel  with 
the  E-WV4  line  of  Section  18,  to  the 
point  of  beginning,  Chippewa 
Township,  AND 
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The  NV2  of  the  NV2  of  the  NEV4  of 
Section  19,  T14N,  R3W,  EXCEPT  the 
North  40  rods  of  the  East  20  rods 
thereof,  Chippewa  Township,  AND 

The  EV2  of  the  NEVt  of  Section  18, 
T14N,  R3W,  EXCEPT  the  North  20  rods, 
AND  EXCEPT  the  South  20  rods  of  the 
WV2  thereof,  Chippewa  Township,  AND 

The  SEVi  of  Section  18,  T14N,  R3W, 
EXCEPT  the  North  16  rods  of  the  West 
12  rods,  2  feet  thereof,  Chippewa 
Township,  AND 

The  North  10  acres  of  the  SWV4  of  the 
NWV4  of  Section  17,  T14N,  R3W, 
Chippewa  Township,  AND 

The  SV2  of  the  NW1/*  of  the  NWV4  of 
Section  17,  T14N,  R3W,  EXCEPT  the 
plat  of  Greencrest  Park,  according  to  the 
plat  recorded  in  Liber  6  of  Plats,  Page 
351,  Isabella  County  Records;  AND 
EXCEPT  a  parcel  commencing  65  feet 
East  of  the  SW  comer  of  Lot  49  of 
Greencrest  Park,  according  to  the  plat 
recorded  in  Liber  6  of  Plats,  Page  351, 
thence  East  along  the  South  line  of  said 
Plat  311  feet,  thence  South  25  feet, 
thence  West  311  feet,  thence  North  25 
feet  to  the  point  of  beginning,  Chippewa 
Township,  AND 

Commencing  at  the  SE  comer  of  Lot 
50  of  Greencrest  Park,  according  to  the 
plat  recorded  in  Liber  6  of  Plats,  Page 
351,  thence  S  00°14'15"  E  25  feet, 
thence  S  89°45'03"  E  66  feet,  thence  N 
00°14'15"  W  25  feet  to  the  SW  comer  of 
Lot  51  of  said  Plat,  thence  N  89°45'03" 

W  66  feet  to  the  point  of  beginning, 

AND 

A  parcel  of  land  being  part  of  the  WV2 
of  the  NEV4  of  Section  18,  T14N,  R3W, 
described  as  beginning  at  a  point  on  the 
E-WV4  line  which  is  S  89°59'  E,  932.85 
feet  from  the  interior  V4  comer  of  said 
Section  18,  thence  N  0°08'08"  E, 

2201.12  feet,  thence  S  89°43'52"  E,  400 
feet,  S  0°08'08"  W,  2199.36  feet  along 
the  East  N-S  Ve  line  of  Section  18, 
thence  N  89°59'  W,  400.0  feet  along  the 
E-WV4  line  of  Section  18  to  the  point  of 
beginning,  EXCEPT  the  East  8  rods  of 
the  South  20  rods  thereof,  Chippewa 
Township,  AND 

A  parcel  of  land  being  part  of  the 
NWV4  of  Section  18,  T14N,  R3W, 
described  as  beginning  at  a  point  on  the 
E-WV4  line  which  is  East  1881.0  feet 
from  the  WV4  comer  of  said  Section; 
thence  N  0°07'  E,  2384.19  feet;  thence  S 
89°42'45"  E,  400.0  feet;  thence  S  0°07' 
W,  2382.19  feet;  thence  West  400.0  feet 
along  the  E-W1/*  line  to  the  point  of 
beginning,  Chippewa  Township. 

Title  to  the  land  described  above  will 
be  conveyed  subject  to  any  valid 
existing  easements  for  public  roads, 
highways,  public  utilities,  pipelines, 
and  any  other  valid  easements  or  rights- 
of-way  now  on  record. 


Dated:  April  14, 1997. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  97-10590  Filed  4-23-97;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  74 

[Order  No.  2077-97] 

Redress  Provisions  for  Persons  of 
Japanese  Ancestry:  Guidelines  Under 
Ishida  v.  United  States 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Justice 
(“Department”)  hereby  adopts  a  change 
to  the  regulations  governing  redress 
provisions  for  persons  of  Japanese 
ancestry.  This  change  will  amend  the 
standards  of  the  Civil  Liberties  Act  of 
1988,  which  authorizes  the  Attorney 
General  to  identify,  locate,  and  make 
payments  of  $20,000  to  eligible  persons 
of  Japanese  ancestry.  This  change  will 
amend  the  Act’s  standards  to  make 
eligible  those  persons  who  were  bom 
outside  the  prohibited  military  zones  on 
the  West  Coast  after  their  parents 
“voluntarily”  evacuated  as  a  result  of 
military  proclamations  issued  pursuant 
to  Executive  Order  9066.  This  change 
will  also  make  eligible  for  redress  those 
persons  who  were  bom  outside  the 
prohibited  military  zones  in  the  United 
States  after  their  parents  were  released 
from  internment  camps  and  whose 
parents  had  resided  in  areas  that  became 
part  of  the  prohibited  military  zones  on 
the  West  Coast  immediately  prior  to 
their  internment.  In  practice,  this 
amendment  will  make  potentially 
eligible  those  persons  who  were  bom 
sifter  their  parents  were  evacuated, 
relocated,  or  interned  by  the  United 
States  Government,  and  who  were 
legally  excluded  from  their  parents’ 
original  place  of  residence  in  the 
prohibited  military  zones  on  the  West 
Coast. 

EFFECTIVE  DATE:  May  27, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tink  D.  Cooper  or  Emlei  M.  Kuboyama, 
Office  of  Redress  Administration,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  P.O.  Box  66260,  Washington, 
D.C.  20035-6260;  (888)  219-6900 
(voice)  (toll-free)  or  (202)  219-4710 
(TDD). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Civil  Liberties  Act  of  1988,  Pub. 
L.  No.  100-383,  102  Stat.  903  (codified 


at  50  U.S.C.  app.  1989b-4)  (“the  Act”), 
enacted  into  law  the  recommendations 
of  the  Commission  on  Wartime 
Relocation  and  Internment  of  Civilians 
established  by  Congress  in  1980.  See 
Commission  on  Wartime  Relocation  and 
Internment  of  Civilians  Act,  Pub.  L.  No. 
96-317,  94  Stat.  964  (1980).  This 
bipartisan  commission  was  established: 
(1)  to  review  the  facts  and 
circumstances  surrounding  Executive 
Order  9066,  issued  February  19, 1942 
(E.O.  9066”),  and  the  impact  of  that 
Executive  Order  on  American  citizens 
and  permanent  resident  aliens  of 
Japanese  ancestry;  (2)  to  review 
directives  of  United  States  military 
forces  requiring  the  relocation  and,  in 
some  cases,  detention  in  internment 
camps  of  these  American  citizens  and 
permanent  resident  aliens;  and  (3)  to 
recommend  appropriate  remedies.  The 
Commission  submitted  to  Congress  in 
June  1983  a  unanimous  report,  Personal 
Justice  Denied  Part  2: 

Recommendations,  which  extensively 
reviewed  the  history  and  circumstances 
of  the  decisions  to  exclude,  to  remove, 
and  then  to  detain  Japanese-Americans 
and  Japanese  resident  aliens  from  the 
West  Coast,  as  well  as  the  treatment  of 
Aleuts  during  World  War  II.  The  final 
part  of  the  Commission’s  report, 

Personal  Justice  Denied  Part  2: 
Recommendations,  concluded  that  these 
events  were  influenced  by  racial 
prejudice,  war  hysteria,  and  a  failure  of 
political  leadership,  and  recommended 
remedial  action  to  be  taken  by  Congress 
and  the  President. 

On  August  10, 1988,  President  Ronald 
Reagan  signed  the  Act  into  law.  The 
purposes  of  the  Act  were  to 
acknowledge  and  apologize  for  the 
fundamental  injustice  of  the  evacuation, 
relocation,  and  internment  of  Japanese- 
Americans  and  permanent  resident 
aliens  of  Japanese  ancestry,  to  make 
restitution,  and  to  fund  a  public 
education  program  to  prevent  the 
recurrence  of  any  similar  event  in  the 
future. 

Section  105  of  the  Act  makes  the 
Attorney  General  responsible  for 
identifying,  locating,  and  authorizing 
payment  of  redress  to  eligible 
individuals.  50  U.S.C.  app.  1989b— 4. 

The  Attorney  General  delegated  these 
responsibilities  and  duties  assigned-to 
her  to  the  Assistant  Attorney  General  for 
Civil  Rights,  who,  in  keeping  with 
precedent,  has  designated  the  Office  of 
Redress  Administration  (“ORA”)  in  the 
Civil  Rights  Division  to  carry  out  the 
responsibilities  and  duties  mandated  by 
the  Act. 

ORA  is  charged  with  identifying  and 
locating  persons  who  are  eligible  for 
redress  under  the  Act.  To  date, 


Federal  Register  /  Vol.  62,  No.  79  /  Thursday,  April  24,  1997  /  Rules  and  Regulations  19929 


restitution  has  been  paid  to  a  total  of 
80,120  Japanese- Americans  and 
permanent  resident  aliens  of  Japanese 
ancestry. 

In  the  preamble  of  the  final  regulation 
implementing  the  Act,  published  in 
1989,  the  Department  stated  that 
“[w]hile  children  bom  in  assembly 
centers,  relocations  [sic]  camps  and 
internment  camps  are  included  as 
eligible  for  compensation,  the 
regulations  do  not  include  as  eligible 
children  bom  after  their  parents  had 
voluntarily  relocated  from  prohibited 
military  zones  or  from  assembly  centers, 
relocation  camps,  or  internment 
camps.”  54  FR  34,160  (1989).  A  number 
of  these  persons  asserted  claims  for 
redress  based  on  their  parents’ 
evacuation  or  internment  by  the  United 
States  Government  prior  to  their  birth 
and  their  subsequent  inability  to  legally 
return  to  their  parents’  original  place  of 
residence  in  the  prohibited  military 
zones  on  the  West  Coast.  However, 
based  on  section  108  of  the  Act  and  28 
CFR  74.4,  ORA  found  these  persons 
ineligible  for  redress.  Approximately 
1,200  persons  who  were  bom  after  their 
parents  “voluntarily”  evacuated  from 
the  prohibited  military  zones  or  after 
their  parents  were  released  from 
internment  camps  claimed 
compensation  under  the  Act  Most  of 
these  claimants  were  bom  prior  to 
midnight  on  January  20, 1945,  the 
effective  date  of  Proclamation  No.  21, 
which  rescinded  the  exclusion  orders 
for  the  remaining  six  prohibited  zones 
on  the  West  Coast,  and  which  lifted  the 
general  civilian  exclusion  restrictions 
on  persons  of  Japanese  ancestry.  ORA’s 
denial  of  redress  to  these  claimants  was 
upheld  during  the  administrative  appeal 
process  set  forth  in  28  CFR  74.17  and  in 
some  decisions  of  the  U.S.  Court  of 
Federal  Claims.  See  Tanihara  v.  United 
States,  32  Fed.  Cl.  805  (1995);  Ishida  v. 
United  States,  31  Fed.  Cl.  280  (1994). 
However,  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  later 
determined  that  ORA’s  policy  of 
denying  such  claims  was  inconsistent 
with  the  terms  of  the  Act.  Ishida  v. 
United  States,  59  F.3d  1224  (Fed.  Cir. 
1995);  Consolo  v.  United  States,  No.  94- 
5150  (Fed.  Cir.,  July  10, 1995)  (unpubl.). 

n.  Summary  of  the  Regulation  and 
Revised  Interpretation 

In  order  to  conform  to  the  court 
decisions,  the  Department  has  revised 
its  interpretation  regarding  the 
eligibility  for  redress  of  persons  who 
either  were  bom  after  their  parents 
“voluntarily”  evacuated  the  prohibited 
military  zones  on  the  West  Coast  or  who 
were  bom  after  a  parent  had  been 
forcibly  evacuated  from  the  prohibited 


military  zones  on  the  West  Coast  and 
interned.  Specifically,  the  regulation 
reverses  the  Department’s  past  policy  of 
denying  redress  to  such  persons  who 
were  bom  outside  of  the  prohibited 
zones  and  excluded  by  law  from 
returning  to  a  parent’s  original  place  of 
residence  in  the  prohibited  military 
zones  on  the  West  Coast,  and  who  are 
otherwise  eligible  under  these 
regulations. 

The  appellant  in  Ishida  was  bom  on 
November  23, 1942,  in  Ohio,  after  his 
parents  had  voluntarily  evacuated 
California  in  March  1942.  His  claim  for 
redress  was  based  on  his  inability  to 
return  to  California  during  World  War 
II.  The  Department’s  determination  of 
ineligibility  was  affirmed  by  the  U.S. 
Court  of  Federal  Claims.  As  mentioned 
above,  however,  on  July  6, 1995,  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  reversed,  holding  that  persons 
such  as  Ishida,  who  were  excluded  by 
law  “from  the  parents’  original  place  of 
residence  or  the  family  home”  in  a 
prohibited  military  zone,  were  deprived 
of  liberty  as  a  result  of  the  laws  and 
orders  specified  in  the  Act  and  were 
eligible  to  receive  compensation  under 
the  Act.  In  the  companion  case, 

Consolo,  the  court  affirmed  the  trial 
court,  holding  that  for  the  reasons  set 
forth  in  Ishida,  the  appellee,  who  was 
bom  in  Utah  on  April  11, 1943,  after  her 
parents  had  voluntarily  moved  from 
California  in  March  1942,  was  also 
eligible  to  receive  redress  under  the  Act 

The  Department  will  be  guided  by 
certain  principles  in  reviewing  this  new 
category  of  eligible  individuals.  First, 
the  Department  will  apply  the  standard 
announced  by  the  court  not  only  to 
persons  similarly  situated  to  the 
plaintiffs  in  Ishida  and  Consolo,  who 
were  bom  after  their  parents 
“voluntarily”  evacuated  the  prohibited 
military  zones  on  the  West  Coast 
pursuant  to  military  proclamations,  but 
also  to  persons  who  were  bom  after 
their  parents  had  been  forcibly 
evacuated  from  the  prohibited  military 
zones  on  the  West  Coast  and  interned. 
These  latter  persons,  who  were  bom 
outside  of  the  prohibited  military  zones 
after  their  parents  were  released  from 
internment  camps,  also  could  not  return 
to  their  parents’  original  places  of 
residence  in  the  prohibited  military 
zones  on  the  West  Coast.  Because, 
consistent  with  the  Federal  Circuit’s 
reasoning,  persons  in  this  category  can 
also  be  deemed  to  have  been  deprived 
of  liberty,  based  solely  on  their  Japanese 
ancestry,  as  a  result  of  certain  United 
States  Government  actions,  the 
Department  will  also  make  redress 
available  to  them.  Accordingly,  redress 
will  be  made  available  to  persons  bom 


outside  of  the  prohibited  military  zones 
after  their  parents  were  interned,  where 
at  least  one  parent’s  original  place  of 
residence  immediately  prior  to  his  or 
her  internment  was  in  the  prohibited 
military  zones  of  the  West  Coast. 
However,  this  change  will  not  affect 
those  persons  bom  outside  of  the 
prohibited  military  zones  after  their 
parents  were  released  from  internment 
camps  during  the  defined  war  period 
where  such  parents  had  resided  outside 
of  the  prohibited  military  zones  on  the 
West  Coast  immediately  prior  to  their 
internment. 

Second,  the  Department  will  limit 
eligibility  under  this  new  interpretation 
to  claimants  bora  prior  to  January  21, 
1945,  the  date  upon  which,  pursuant  to 
Proclamation  No.  21,  the  final  six 
Civilian  Restrictive  Orders  were 
rescinded.  In  addition  to  lifting  the 
general  restrictions  that  had  excluded 
persons  of  Japanese  ancestry  from  their 
original  places  of  residence  in  the 
prohibited  military  zones  on  the  West 
Coast,  Proclamation  No.  21  lifted  the 
restrictions  for  the  remaining  six 
prohibited  zones  at  midnight  on  January 
20, 1945.  Accordingly,  persons  bom  on 
or  after  January  21, 1945  were  not 
excluded  from  and  could  legally  return 
to  their  parents’  original  residence  on 
the  West  Coast. 

Historical  evidence  indicates  that 
persons  of  Japanese  ancestry  were,  in 
fact,  allowed  to  return  to  the  West  Coast 
without  any  restrictions  as  early  as 
December  17, 1944,  the  date 
Proclamation  No.  21  was  issued  and  the 
War  Department  publicly  announced 
the  lifting  of  the  general  exclusion 
orders.  In  addition,  on  December  18, 
1944,  the  Secretary  of  the  Interior  issued 
a  press  release  stating  that  the  blanket 
exclusion  orders  for  persons  of  Japanese 
ancestry  on  the  Pacific  Coast  were 
revoked.  Moreover,  War  Relocation 
Authority  (“WRA”)  records  indicate 
that  26  people  of  Japanese  ancestry  left 
WRA  internment  camps  and  returned  to 
California  between  December  17, 1944, 
and  January  3, 1945.  However,  because 
Proclamation  No.  21  might  not  have 
been  fully  implemented  or  fully 
publicized  at  the  time  of  its  issuance, 
ORA  initially  proposed  that  it  would 
use  as  an  eligibility  cut-off  date  the  date 
of  January  3, 1945,  since  the  effective 
date  of  Proclamation  No.  21  was 
midnight  on  January  2, 1945. 

Proclamation  No.  21,  however,  also 
indicated  that  six  Civilian  Exclusion 
Orders  (Nos.  18, 19,  20,  23,  24,  and  30) 
would  remain  in  effect  until  midnight, 
January  20, 1945.  It  stated  further  that 
the  effect  of  the  rescission  was  to  restore 
to  all  persons  of  Japanese  ancestry  who 
were  excluded  under  the  military 
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proclamations  pertaining  to  the  West 
Coast,  and  who  were  not  subject  to  the 
individual  exclusion  orders,  their  “full 
rights  to  enter  and  remain  in  the 
military  areas  of  the  Western  Defense 
Command.”  Id.  at  2,  U10.  Accordingly, 
in  an  effort  to  ensure  that  persons 
covered  by  the  six  Civilian  Exclusion 
Orders  are  also  covered,  the  Department 
will  consider  as  potentially  eligible 
claimants  bom  prior  to  January  21, 

1945. 

Third,  the  West  Coast  will  be  defined 
as  those  geographic  areas  in  California, 
the  western  portions  of  Washington  and 
Oregon,  and  the  southern  portion  of 
Arizona  where  persons  of  Japanese 
ancestry  were  excluded  from  residing 
pursuant  to  several  military 
proclamations.  Proclamation  No.  4 
prohibited  persons  of  Japanese  ancestry 
from  leaving  parts  of  the  West  Coast 
while  the  United  States  Government 
was  preparing  to  forcibly  evacuate  them. 
Subsequent  proclamations  were  issued 
to  exclude  those  of  Japanese  ancestry 
from  these  defined  West  Coast  areas.  For 
example,  persons  of  Japanese  ancestry 
were  excluded  from  Military  Area  No.  1 
pursuant  to  Proclamation  No.  7  of  June 
8, 1942,  and  excluded  from  the 
California  portion  of  Military  Area  No. 

2  pursuant  to  Proclamation  No.  11  of 
August  18, 1942. 

As  discussed  in  more  detail  below, 
the  Department’s  general  position 
regarding  the  Hawaiian  and  Alaskan 
exclusion  zones  is  that  if  such  persons 
were  born  prior  to  the  specific 
rescission  dates  of  the  military 
prohibited  zones  from  which  their 
parents  were  dislocated,  then  they  will 
be  potentially  eligible  for  redress  under 
the  Ishida  standard.  ORA  will 
determine  specific  threshold  dates  for 
eligibility  on  an  individual  basis  by 
reference  to  the  military  proclamations 
issued  in  Alaska  and  other  historical 
information  for  different  military  areas 
determined  to  be  the  equivalent  of 
prohibited  military  zones  in  Hawaii 
during  World  War  n.  These  cases  will 
be  reviewed  on  a  case-by-case  basis 
because  each  evacuation  was  different 
(i.e.,  the  initial  evacuation  date  and  the 
lifting  of  the  exclusion  varied  according 
to  the  circumstances  in  that  location).  It 
would  be  difficult  to  describe  each  of 
the  many  possible  scenarios  here.  The 
Department  concurs  with  the  view  that 
some  claimants  whose  parent’s  or 
parents’  original  home  was  in  Hawaii  or 
Alaska  may  qualify  for  redress  under  the 
Ishida  standard.  Further,  under  section 
74.3(c)  of  the  Act’s  regulations,  the 
Administrator  has  discretion  to  review 
unique  cases.  Therefore,  the  legal 
principle  established  in  this  rule  will  be 
applied  by  the  Department  for  the 


unique  circumstances  of  Hawaii  and 
Alaska. 

Fourth,  the  Department  notes  that  for 
purposes  of  interpreting  the  Act  and  its 
provisions,  the  date  upon  which  the 
prohibited  military  zones  on  the  West 
Coast  were  eliminated  is  applicable.  For 
instance,  the  Act  provides  eligibility  for 
a  person  “enrolled”  on  the  government 
records  as  “being  in  a  prohibited 
military  zone”  during  a  specified 
period.  50  U.S.C.  app.  1989b— 7(2)(B)(ii). 
However,  since  the  West  Coast 
prohibited  zones  were  generally 
eliminated  as  of  January  3, 1945  (except 
for  the  six  areas  that  were  canceled  as 
of  January  20, 1945),  a  person  born  on 
or  after  January  3,  1945  would  not  be 
eligible  under  this  provision — he  or  she 
could  not  meet  the  Act’s  eligibility 
requirements  because  the  military 
prohibited  zone  was  abolished  before  he 
or  she  was  bom.  The  effect  of 
Proclamation  No.  21  was  to  restore  to  all 
persons  of  Japanese  ancestry  their  full 
rights  to  enter  and  remain  in  the  former 
prohibited  zones  on  the  West  Coast.  We 
note,  however,  that  a  person  could  be 
enrolled  on  a  government  record  in  a 
prohibited  zone  if  that  person  was  bom 
in  one  of  the  six  remaining  prohibited 
zones  on  or  before  January  20, 1945. 

III.  Responses  to  Comments 

As  a  result  of  Ishida,  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  inviting  the  public  to 
submit  comments  on  this  proposed 
category  of  eligible  persons.  61  FR 
17,667  (1996).  The  comment  period 
expired  on  June  20, 1996. 

By  the  close  of  the  comment  period, 
the  Department  had  received  246  timely 
comments:  241  from  individuals  and  5 
from  organizations  representing  the 
interests  of  Japanese- Americans.  Of 
these  comments,  127  were  based  on 
form  letters  supporting  eligibility  for  the 
group  but  proposing  a  statutory 
deadline  of  June  30, 1946,  instead  of 
January  2, 1945.  In  addition,  a  few 
comments  were  not  timely  filed,  as 
indicated  by  the  postmark,  and  were 
therefore  not  considered. 

The  Department  analyzed  each  timely 
filed  comment  and  considered  the 
merits  of  the  points  of  view  expressed 
in  them.  In  response  to  these  comments, 
the  Department  has  made  some 
substantive  changes  to  the  regulation 
and  has  also  incorporated  suggestions 
where  appropriate.  Such  changes  were 
not  made  on  the  basis  of  the  number  of 
comments  addressing  any  one  point,  but 
only  after  a  thorough  consideration  of 
the  merits  of  the  points  of  view 
expressed  in  the  comments  and  further 
historical  research.  Other  non¬ 


substantive  changes  were  made  in  order 
to  provide  further  clarification. 

The  comments  raised  four  main 
issues:  (1)  that  persons  were  unable  to 
return  immediately  to  the  West  Coast 
because  of  the  lack  of  notice  that  the 
exclusion  zones  were  lifted  on  January 
3, 1945;  (2)  that  the  Ishida  standard 
should  also  be  applied  to  those  whose 
parents’  original  domicile  was  in  Hawaii 
or  Alaska;  (3)  that  the  date  of  birth  for 
the  statutory  threshold  requirement  for 
eligibility  should  be  extended;  and  (4) 
that  children  of  persons  under 
individual  exclusion  orders  should  be 
considered  eligible  where  their  birth 
occurred  during  the  period  of  their 
parents’  individual  exclusion  order. 

First,  a  number  of  comments 
mentioned  that  there  was  a  lack  of 
notice  regarding  the  December  17, 1994 
announcement  of  the  lifting  of  the 
exclusion  restrictions  on  the  West  Coast 
by  Proclamation  No.  21  and  asserted 
that,  as  a  result,  many  families  were 
unaware  that  they  could  return  to  the 
exclusion  zones.  (We  note  that  the 
phrases  “exclusion  zones,”  the 
“prohibited  zone,”  and  the  “prohibited 
military  zones”  are  used 
interchangeably.)  Several  comments 
suggested  that  dates  other  than  the  date 
proposed  by  the  Department  should 
serve  as  the  standard  for  notice  of  the 
lifting  of  the  exclusion  zones  on  the 
West  Coast,  including  (1)  the  spring  of 
1945;  (2)  the  summer  of  1945;  (3)  the 
end  of  World  War  II;  (4)  the  end  of  1945; 
(5)  early  1946;  (6)  June  30,  1946;  and  (7) 
December  1946. 

After  conducting  additional  research, 
the  Department  concludes  that 
widespread  public  notice  of  the  lifting 
of  the  exclusion  restrictions  was 
disseminated  in  December  1944  and 
January  1945.  Substantial  evidence 
exists  of  contemporaneous  public  notice 
beginning  on  December  17, 1944.  News 
of  the  release  of  Public  Proclamation 
No.  21,  announcing  the  lifting  of  the 
West  Coast  exclusion  zones,  was 
distributed  nationally  by  the  Associated 
Press  wire  on  December  17, 1944.  In 
addition,  historical  research  indicates 
that  between  December  17, 1944,  and 
December  19, 1944,  the  lifting  of  the 
exclusion  zones  was  prominently 
reported  in  all  the  major  newspapers 
examined:  the  Arkansas  Gazette, 

Arizona  Republic,  Chicago  Tribune, 
Cleveland  Plain  Dealer,  Columbus 
Dispatch,  Denver  Post,  New  York  Times, 
Pacific  Citizen,  Salt  Lake  City  Tribune, 
San  Francisco  Chronicle,  and 
Spokesman’s  Review.  These  particular 
newspapers  were  reviewed  because  of 
their  nationwide  distribution  or  because 
of  their  publication  in  specific  cities  or 
geographic  areas  where  there  was  a  large 
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population  of  persons  of  Japanese 
ancestry. 

One  comment  noted  that  the  lifting  of 
the  general  exclusion  order  was  not 
reported  in  the  Cleveland  Plain  Dealer 
in  January  1945  and  confirmed  this  fact 
with  the  paper.  We,  however,  located  a 
lengthy  article  in  the  Cleveland  Plain 
Dealer,  dated  December  18, 1944,  which 
stated: 

The  War  Department  today  revoked  its 
order  excluding  all  persons  of  Japanese 
ancestry  from  the  west  coast  *  *  *.  Those 
persons  of  Japanese  ancestry  whose  records 
have  stood  the  test  of  army  scrutiny  during 
the  past  two  years  will  be  permitted  the  same 
freedom  of  movement  throughout  the  United 
States  as  other  loyal  citizens  and  law  abiding 
aliens. 

“Army  Drops  West  Coast  Ban  on  Japs,” 
Cleveland  Plain  Dealer,  Dec.  18, 1944,  at 
Al. 

There  is  other  historical  evidence  of 
public  notification  of  the  lifting  of  the 
public  proclamations  on  the  West  Coast 
before  the  war  ended.  The  United  States 
Government  allowed  three  Japanese- 
American  newspapers  to  continue  to 
publish  throughout  the  war.  These 
newspapers  reported  news  in  both 
English  and  Japanese  and  “had  wide 
circulation  in  the  relocation  centers.” 
U.S.  Dept,  of  the  Interior,  People  in 
Motion:  “The  Postwar  Adjustment  of 
the  Evacuated  Japanese  Americans,” 

203  (1947).  One  of  these  papers  was  the 
Pacific  Citizen,  published  by  the 
Japanese  American  Citizens  League, 
which  was  located  in  Salt  Lake  City, 
Utah.  Id.  This  newspaper,  along  with 
two  others  that  were  published  in 
Denver,  provided  a  further,  widely 
circulated  source  of  timely  notice.  For 
example,  the  Pacific  Citizen  reported 
rescission  of  the  prohibited  zones  as  the 
lead  story  in  its  December  23, 1944 
issue: 

The  War  Department  on  December  17 
revoked  the  military  orders  excluding 
persons  of  Japanese  ancestry  from  the  Pacific 
coast  military  area.  The  sweeping  revocation 
of  the  exclusion  orders  against  citizens  and 
law  abiding  aliens  of  Japanese  ancestry  was 
carried  out  through  the  issuance  of  Public 
Proclamation  No.  21  *  *  *. 

“Proclamation  Restores  Right  of 
Evacuee  Group  to  Return  to  Homes 
After  January  2,”  Pacific  Citizen,  Dec. 
23, 1944,  at  1.  In  fact,  one  comment 
noted  that  the  family  subscribed  to  the 
Pacific  Citizen  and  stated  that  they 
knew  they  could  return  to  the  West 
Coast  after  January  2, 1945.  Letter  from 
National  Coalition  for  Redress/ 
Reparations,  Janice  Yen,  to  ORA  (June 
17, 1996,  enclosing^! 3  individual 
letters)  (on  file  with  ORA). 

Other  evidence  of  the  adequacy  of 
public  notice  is  shown  by  the  sheer 


numbers  of  Japanese- Americans  who 
return  to  the  West  Coast  in  1945.  Some 
47,235  Japanese-Americans  returned  to 
the  former  prohibited  zones  in 
California,  Washington,  and  Oregon, 
between  January  1  and  December  31, 

1945.  This  does  not  include  persons 
who  returned  to  the  former  prohibited 
zone  in  southern  Arizona.  U.S.  Dept  of 
Interior,  WRA  Semi-Annual  Report,  July 
1  to  Dec.  31, 1945,  Statistical  App.  Table 
I.  Another  WRA  report  indicated  that  by 
June  1946,  over  57,000  persons  of 
Japanese  ancestry  returned  to  the  West 
Coast  U.S.  Dept,  of  Interior,  WRA  Semi- 
Annual  Report,  January  1  to  June  30, 

1946,  at  11. 

The  second  issue  raised  referred  to 
the  eligibility  of  persons  excluded  from 
their  parent  or  parents’  original  place  of 
residence  in  Hawaii  or  Alaska.  Two 
comments  stated  that  Hawaii  was 
excluded  from  the  definition  of  the  West 
Coast,  but  that  there  were  claims  from 
persons  who  were  evacuated  and  whose 
families  had  been  excluded  from  their 
original  homes  as  a  result  of  United 
States  Government  action  within  Hawaii 
under  military  orders  other  than  those 
that  applied  to  the  West  Coast.  The 
Department  acknowledges  the  existence 
of  such  orders  and  that  their  dates  of 
exclusion  differed  from  those  applicable 
to  the  West  Coast.  The  Department’s 
research  has  also  revealed  that  a  similar 
situation  applied  to  Japanese-Americans 
located  in  certain  areas  of  Alaska  that 
were  designated  prohibited  military 
zones  based  on  military  proclamations. 

As  a  result,  the  Department  will  apply 
Ishida’s  legal  standard  in  Hawaii  and 
Alaska  in  areas  determined  to  be 
prohibited  military  zones;  however, 
because  the  period  of  each  evacuation 
was  different,  the  eligibility  cut-off  date 
also  must  be  different  depending  on  the 
circumstances  prevalent  in  the  various 
locations.  Although  it  would  be  difficult 
to  describe  each  of  the  many  different 
scenarios  here,  the  Department  concurs 
with  the  views  expressed  in  the 
comments  that  some  claimants  whose 
parent’s  or  parents’  original  home  was 
in  Hawaii  or  Alaska  may  fall  under  the 
Ishida  standard  and  will  apply  the  legal 
standard  established  in  this  rule  to  such 
claimants.  Further,  under  section  74.3(c) 
of  the  regulations,  the  Department  has 
discretion  to  review  unique  cases.  28 
CFR  74.3(c).  Thus,  the  Department  finds 
that  it  is  not  necessary  to  describe 
precisely  each  possible  category  of 
claims  and  agrees  that  it  has  the 
discretion  to  resolve  claims  of  this  sort 
on  a  case-by-case  basis. 

The  Department’s  general  position 
regarding  the  Hawaiian  and"  Alaskan 
exclusion  zones  is  that  if  persons 
claiming  redress  on  account  of  their 


exclusion  from  such  zones  were  bom 
prior  to  the  specific  rescission  dates  of 
the  zone  from  which  their  parents  were 
dislocated,  and  otherwise  satisfy  all 
other  threshold  requirements  under  the 
Act,  then  they  will  be  potentially 
eligible  for  redress  under  the  Ishida 
standard.  ORA  will  determine  specific 
threshold  dates  for  eligibility  on  an 
individual  basis  by  reference  to  the 
historical  records  in  Alaska  and  for 
different  areas  determined  to  be  the 
equivalent  of  prohibited  military  zones 
in  Hawaii  (those  exclusion  zones  were 
lifted  not  by  Proclamation  No.  21,  but 
by  equivalent  military  orders). 

A  third  issue  raised  by  a  majority  of 
the  comments  was  the  request  for  an 
extension  of  the  threshold  date  for 
eligibility,  proposed  as  January  3, 1945, 
to  a  later  date.  There  were  several 
suggestions  for  different  dates  of 
eligibility  to  serve  as  the  standard  for 
notice  of  the  lifting  of  the  prohibited 
military  zones  on  the  West  Coast.  In 
determining  the  date  that  will  serve  as 
the  standard,  however,  we  must  apply 
the  legal  standard  set  forth  by  the  court 
in  Ishida.  The  Ishida  court  established 
the  standard  for  redress  eligibility  for 
persons  who  were  never  interned  or 
evacuated  based  on  the  deprivation  of 
liberty  inflicted  on  children  who  were  at 
birth  “excluded  by  law”  from  “their 
parents’  original  place  of  residence.” 
Ishida ,  59  F.3d  at  1226.  The  court 
stated: 

(W]e  hold  the  Act  entitles  to  compensation 
all  children  who  were  deprived  of  liberty 
because  they  were  excluded  from  their  family 
homes  as  a  result  of  Executive  Order  9066 
and  who  could  not  return  to  their  homes 
without  committing  a  crime  under  the 
criminal  statute. 

Id.  at  1230.  The  court  also  stated  that 
“Congress  intended  to  cover  those 
excluded  from  their  ‘home’  or  ‘original 
place  of  residence’  in  a  prohibited 
military  zone  *  *  *  directly  as  a  result 
of  the  government’s  actions”.  Id.  at 
1233.  The  court’s  focus  was  on  E.O. 

9066  and  the  related  military  orders 
issued  pursuant  to  its  authority.  Thus, 
once  the  United  States  Government 
action  was  canceled  (i.e.,  the  military 
proclamations  were  rescinded)  there 
was  no  legal  bar  to  the  return  of  such 
persons  to  the  West  Coast.  Proclamation 
No.  21,  issued  on  December  17, 1944, 
and  effective  January  2, 1945,  rescinded 
the  general  legal  exclusion  enforced 
under  E.O.  9066  excluding  individuals 
of  Japanese  ancestry  from  the  West 
Coast.  Under  Proclamation  No.  21,  this 
legal  bar  was  canceled,  except  for  the 
six  small  zones  maintained  by  the  Army 
until  January  20, 1945. 

The  Department  recognizes  that  there 
were  hardships  involved  in  returning  to 


19932  Federal  Register  /  Vol.  62,  No.  79  i  Thursday,  April  24,  1997  /  Rules  and  Regulations 


the  West  Coast.  However,  it  must 
determine  which  date  is  legally 
sufficient  under  Ishida.  The  Department 
initially  proposed  an  eligibility 
threshold  date  of  January  3, 1945,  the 
date  upon  which  rescission  of  the 
general  West  Coast  exclusion  zones 
became  effective.  Several  different 
threshold  dates,  ranging  from  spring 

1945  to  December  1946,  were  proposed 
by  the  comments,  while  a  few 
comments  suggested  approval  of  the 
rule  without  suggesting  a  threshold 
date.  The  summer  of  1945  was 
mentioned  as  an  appropriate  date  due  to 
the  fact  that  anti-Japanese  public 
sentiment  waned  in  the  exclusion  zones 
as  the  war  began  winding  down.  The 
end  of  the  war,  on  September  2, 1945, 
was  also  suggested  as  an  appropriate 
date  due  to  the  difficulties  of  travel,  as 
well  as  the  anti-Japanese  public 
sentiment  that  existed  during  wartime. 
The  majority  of  comments,  however, 
suggested  a  threshold  eligibility  date  of 
June  30, 1946,  the  date  upon  which  the 
WRA,  the  agency  created  to  supervise 
the  internment  camps,  was  abolished  by 
Executive  Order.  The  date  of  June  30, 

1946  was  also  used  as  the  end  date  of 
the  internment  period  as  defined  by  the 
Act.  A  comment  from  one  organization 
suggested  an  alternative  date  of  March 
20, 1946,  which  was  the  date  of  the 
closure  of  the  last  WRA  camp  at  Tule 
Lake  Relocation  Center.  Letter  from  H. 
Robert  Sakaniwa,  Washington 
Representative,  Japanese  American 
Citizens  League,  to  ORA  (June  14, 1996) 
(on  file  with  ORA).  These  proposed 
dates  will  be  discussed  below. 

A  few  comments  noted  that  the 
eligibility  date  should  be  extended  on 
the  grounds  that  some  families  were 
unable  to  return  to  the  West  Coast  in 
early  1945  due  to  the  mother’s  state  of 
advanced  pregnancy.  One  comment 
asserted  that  March  3, 1945,  should  be 
used  to  allow  an  extra  three  months 
after  legal  rescission  in  deference  to  a 
woman’s  last  trimester  of  pregnancy, 
when  it  would  have  been  more  difficult 
for  the  family  to  travel. 

Although  the  Department  is 
sympathetic  to  persons  who  were  in  this 
situation,  it  must  be  recognized  that 
after  January  20, 1945,  the  law  ceased  to 
act  to  deprive  affected  individuals  of 
their  liberty  to  travel  and  reside  as  they 
saw  fit.  Without  a  doubt,  there  were  a 
number  of  families  who,  for  various 
reasons,  were  unable  to  return  for  some 
time  to  the  former  exclusion  zones. 
However,  the  fact  remains  that  after 
January  20, 1945,  individuals  were 
generally  free  under  the  law  to  decide 
for  themselves  whether  and  when  they 
should  return  to  the  West  Coast.  This  is 
the  basis  for  eligibility  under  Ishida,  and 


the  Department  is  bound  by  the  court’s 
strictures. 

Many  comments  suggested  an 
extended  eligibility  date  on  the  grounds 
that  harassment  towards  persons  of 
Japanese  ancestry,  the  lack  of  housing, 
and  depressed  economic  conditions 
prevented  persons  from  returning  to  the 
former  West  Coast  exclusion  zones. 

With  regard  to  the  issue  of  harassment, 
historical  records  show  that  persons 
returning  to  the  West  Coast  were 
generally  given  full  protection  under  the 
law,  although  there  were  some  isolated 
incidents  in  early  1945.  Coinciding  with 
the  Army’s  announcement  of  rescission 
of  the  West  Coast  exclusion  zones,  on 
December  17, 1944,  California’s 
Governor  Warren  made  a  public 
announcement,  stating: 

I  am  sure  that  all  Americans  will  join  in 
protecting  constitutional  rights  of  the 
individuals  involved,  and  will  maintain  an 
attitude  that  will  discourage  friction  and 
prevent  civil  disorder.  It  is  the  most 
important  function  of  citizenship,  as  well  as 
government,  to  protect  constitutional  rights 
and  to  maintain  order. 

“Warren  Urges  Compliance  With 
Exclusion  Order,”  S.F.  Chronicle,  Dec. 
18, 1944,  at  A6.  Governor  Warren  also 
instructed  chiefs  of  police,  sheriffs  and 
public  officials  throughout  California  to 
develop  uniform  plans  to  prevent 
intemperate  actions  and  civil  disorder. 
Id.  Governor  Sidney  P.  Osbom  of 
Arizona  similarly  called  upon  citizens 
to  “go  along  on  the  principles  of  justice 
and  freedom  our  boys  are  fighting  for 
and  treat  these  people  with  decency  and 
fairness.  Many  of  their  sons  too  are 
serving  in  the  armed  forces  of  the 
United  States  and  *  *  *  many  already 
have  given  their  lives  or  been 
wounded.”  “Governor  of  Arizona  Asks 
For  Fairness,”  S.F.  Chronicle,  Dec.  18, 
1944  at  A6. 

In  addition,  California’s  Attorney 
General  Kenny  announced  in  a  speech 
to  sheriffs  in  March  1945: 

This  situation  is  peculiarly  one  in  which 
many  groups  need  to  cooperate 
wholeheartedly  to  assure  results.  The  Sheriffs 
and  Police  Chiefs  have  a  direct  and 
immediate  part  to  play;  [the  Department  of 
Justice,  Armed  Services,  War  Relocation 
Authority  and  District  Attorneys  also  have 
responsibilities]  and  all  of  us,  as  adults  and 
responsible  members  of  our  communities,  to 
do  whatever  we  can  to  see  that  the  attitudes, 
too,  of  people  are  such  as  to  allow  the 
Japanese- Americans  to  live  in  safety  and 
peace  in  the  areas  in  which  they  resettle. 

Katherine  Luomala,  “California  Takes 
Back  Its  Japanese  Evacuees,”  5  No.  3 
Applied  Anthropology,  25,  35  (1946). 

As  additional  evidence  of  harassment, 
one  comment  referred  to  a  New  York 
Times  article,  dated  June  2, 1945,  which 


reported  a  light  sentence  given  by  a 
California  state  judge  to  a  man  arrested 
Hi  an  attack  on  a  returning  Japanese- 
American.  Another  comment  also 
referred  to  the  1945-46  Annual  Report 
published  by  the  American  Civil 
Liberties  Union,  which  was  sharply 
critical  of  the  state  of  California’s  efforts 
to  protect  Japanese-Americans. 

However,  the  report  also  stated  that  by 
mid-July  1945,  the  “terrorism  virtually 
subsided.”  ACLU  of  Northern 
California,  1945-46  Annual  Report  at  7 
(1946).  Again,  efforts  were  made  by  state 
and  local  authorities  to  stop  such 
incidents.  In  fact,  the  Attorney  General 
forwarded  a  letter  to  Governor  Warren 
of  California,  dated  February  2, 1945, 
requesting  that  he  “take  every  possible 
step  to  see  that  the  returning  Japanese 
are  assured  protection.”  Letter  from 
Francis  Biddle,  Attorney  General,  to 
Earl  Warren,  Governor  of  California 
(Feb.  2, 1945)  (on  file  with  ORA). 
Unfortunately,  some  incidents  of 
harassment  occurred;  but  hostile  acts 
taken  by  private  individuals  were  not 
the  result  of  any  federal  government 
action  under  E.Q.  9066  or  related 
government  action  respecting  the 
evacuation,  relocation,  and  internment 
program. 

Further,  with  regard  to  the  depressed 
economic  conditions  in  the  former 
exclusion  zones,  it  is  the  Department’s 
position  that  this  was  a  matter  beyond 
governmental  control  and  is  not  the  type 
of  action  the  court  in  Ishida  intended  to 
cover.  However,  we  would  point  to 
evidence  that  the  United  States 
Government  did  extend  resettlement 
assistance  to  returning  Japanese- 
Americans.  WRA  reported  that  the 
Social  Security  Board’s  program  of  “Aid 
to  Enemy  Aliens  and  Others  Affected  by 
Restrictive  Action  of  Government” 
extended: 

Aid  to  families  while  they  reestablished 
themselves  or  while  residence  was  being 
confirmed  for  them.  The  greatest  need  was  in 
California  since  families  requiring  assistance 
had  been  encouraged  to  return  to  their  place 
of  previous  residence.  All  counties  in 
California  continued  to  cooperate  with  the 
WRA  in  granting  counseling,  welfare 
assistance,  and  medical  attentioh  to  the 
needy  *  *  *  Under  the  “Aid  to  Enemy 
Alien”  funds  special  counsellors 
[interviewed]  persons  not  on  relief  who  were 
in  hostels  and  temporary  installations  in 
order  to  determine  what  their  plans  were  and 
to  counsel  them  in  finding  jobs  and  housing. 
U.S.  Dept,  of  Interior,  WRA  Semi-Annual 
Report,  Jan.  1  to  June  30, 1946  at  12-13 
(emphasis  added). 

The  Pacific  Citizen  noted  on  its  front 
page  that  federal  an  Estate  assistance 
was  promised  for  Japanese-Americans 
returning  to  the  West  Coast.  ‘‘Federal, 
State  Aid  Promised  Japanese-Americans 
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Evacuees  Who  Return  to  Coast  Farms,” 
Pacific  Citizen,  January  20, 1945,  at  1. 
The  article  also  noted  that  the  California 
War  Board,  AAA  Committee  and 
Department  of  Agriculture  pledged 
assistance,  along  with  the  Federal  Land 
Bank  and  the  Farm  Security 
Administration,  which  offered  to  make 
rural  rehabilitation  loans  to  farmers.  Id. 
Another  article  in  the  same  issue 
reported  that  Dillon  Myer,  WRA 
Director,  stated  that  federal  agencies  and 
the  civilian  and  military  authorities 
were  prepared  to  uphold  the  rights  of 
returning  evacuees  of  Japanese  ancestry. 
“Army,  Government  Prepared  to 
Uphold  Rights  of  Nisei  Returning  to 
Coast,  Says  Myer,”  Id.  at  8.  Local  and 
state  organizations  also  assisted  with  the 
evacuees’  return. 

During  that  time  period,  there  were 
problems  with  housing  and 
transportation  for  the  general  civilian 
population  in  the  United  States, 
particularly  in  certain  areas.  Military 
servicemen,  after  being  released  from 
active  service,  were  returning  to  the 
United  States  from  the  Pacific  theater  of 
war  in  significant  numbers.  To  meet  the 
shortage  of  housing,  hostels  and 
temporary  installations  were  operated 
by  WRA  in  cooperation  with  the  Federal 
Public  Housing  Authority,  and  provided 
housing  for  returnees.  U.S.  Dept,  of 
Interior,  WRA  Semi-Annual  Report,  Jan. 
1  to  June  30, 1946  at  13.  Some  hostels 
also  provided  job-seeking  assistance. 
“Hostel  Opened  in  Los  Angeles  to  Aid 
Evacuee  Resettlement,”  Pacific  Citizen, 
March  3, 1945,  at  3.  Eight  hostels  were 
serving  those  returning  to  Los  Angeles 
by  July  1945.  “Eight  Hostels  Serve 
Evacuees  Returning  to  Los  Angeles,” 
Pacific  Citizen,  July  28, 1945,  at  8. 
Another  1,300  evacuees  received 
temporary  housing  in  trailers  and 
barracks  in  Los  Angeles  by  November 
1945.  “1,300  Evacuees  Get  Temporary 
Housing  in  Los  Angeles  Area,”  Pacific 
Citizen,  Nov.  17, 1945,  at  3. 

As  a  result  of  the  hardships  noted 
above,  the  majority  of  comments 
suggested  a  threshold  eligibility  date  of 
June  30, 1946,  the  termination  of  the 
internment  period  as  defined  by  the  Act. 
Again,  even  though  on  that  date  there 
continued  to  be  hardships  faced  by 
returning  evacuees,  it  is  clear  that  there 
was  no  longer  a  legal  impediment 
imposed  by  the  United  States 
Government  in  their  relocation  to  the 
West  Coast.  The  court’s  focus  in  Ishida 
was  on  E.O.  9066  and  the  related 
military  orders  issued  pursuant  to  its 
authority,  which  excluded  persons  of 
Japanese  ancestry.  Once  the  United 
States  Government  action  was  canceled 
(i.e.,  the  military  proclamations  were 
rescinded)  there  existed  no  legal  bar  to 


their  return  to  any  portion  of  the  West 
Coast. 

Although  persons  suffered  hardships, 
they  returned  to  the  West  Coast  in  large 
numbers  prior  to  June  30, 1946.  These 
numbers  further  demonstrate  the  lifting 
of  the  legal  bar  that  allowed  persons  of 
Japanese  ancestry  to  return  to  the  area. 
Over  47,000  persons  returned  in  1945 
alone,  while  another  10,000  persons 
returned  during  the  first  six  months  of 
1946.  U.S.  Dept,  of  the  Interior,  WRA 
Semi-Annual  Report,  July  1  to  Dec.  31, 
1945,  at  Statistical  App.  Table  I;  U.S. 
Dept,  of  Interior,  WRA  Semi-Annual 
Report,  January  1  to  June  30, 1946,  at  11 
(1946). 

Some  comments  asserted  that,  unless 
the  June  30, 1946  date  is  applied,  the 
Department’s  policy  will  result  in 
placing  one  group  of  children,  those 
who  resided  in  free  areas  through  1946, 
at  a  disadvantage  vis-a-vis  another 
group  of  children,  those  who  were 
confined  in  internment  camps  through 
June  1946.  However,  persons  bom  in 
internment  camps  and  under  WRA 
jurisdiction  qualified  for  redress  prior  to 
the  Ishida  decision  based  on  their  own 
internment.  Nothing  in  these  regulations 
will  affect  their  eligibility.  They  will 
continue  to  qualify.  As  for  persons  bom 
at  liberty  but  outside  of  their  parents’ 
original  places  of  residence,  the  court  in 
Ishida  indicated  a  standard  of  eligibility 
based  upon  deprivation  of  liberty 
“when  they  were  excluded  by  law” 
from  their  parents’  original  home  in  the 
prohibited  zones.  Ishida,  59  F.3d  at 
1226.  The  parents’  home  must  have 
been  in  the  prohibited  military  zones 
and  the  children  must  have  been 
excluded  based  on  United  States 
Government  action  in  order  to  fall 
within  the  Ishida  holding.  Thus,  once 
the  military  proclamations  were 
rescinded,  the  prohibited  zones  were  no 
longer  in  existence  on  the  West  Coast. 

Finally,  we  note  that  another 
suggested  date  was  December  1946.  This 
date  falls  outside  of  the  statutorily 
defined  “internment  period”,  however, 
and  cannot  be  changed  by  regulation. 
Only  congressional  action  could  amend 
the  law  to  extend  the  defined  period  of 
the  Act 

After  thorough  consideration 
regarding  the  issues  concerning  the 
threshold  date  and  the  suggested 
alternative  dates,  the  Department  has 
adopted  the  standard  proposed  in  a  few 
comments  which  referred  to  the  fact  that 
small  portions  of  the  exclusion  zones 
were  maintained  by  the  Army  in  certain 
areas  of  the  West  Coast  until  January  20, 
1945,  while  other  United  States 
Government  action  ceased  on  that  date. 
Proclamation  No.  21,  although  effective 
at  midnight  on  January  2, 1945,  still 


provided  that  six  Civilian  Exclusion 
Orders  (Nos.  18, 19,  20,  23,  24,  and  30) 
would  remain  in  effect  until  midnight, 
January  20, 1945.  This  proclamation 
also  stated  that  the  effect  of  this 
rescission  was  to  restore  to  all  persons 
of  Japanese  ancestry  who  were  excluded 
under  the  military  proclamations  of  the 
West  Coast,  and  who  were  not  subject 
to  the  individual  exclusion  orders,  their 
“full  rights  to  enter  and  remain  in  the 
military  areas  of  the  Western  Defense 
Command.”  Id.  at  2, 1 10.  The 
Department  agrees  that,  until  midnight 
on  January  20, 1945,  there  was  a  legal 
bar  to  persons  returning  to  these  six 
small  areas  on  the  West  Coast 
maintained  by  the  Army.  Recognizing 
that  it  would  be  difficult  to  ascertain 
specific  relocation  addresses  in  these  six 
zones,  the  Department  finds  that  the 
threshold  date  should  be  January  21, 
1945,  the  date  when  persons  of  Japanese 
ancestry  were  no  longer  legally 
excluded  from  any  portion  of  the 
prohibited  zones  on  the  West  Coast.  The 
Department  finds  that  this  date 
complies  with  the  court’s  decision  in 
Ishida.  Once  the  proclamations  were 
canceled  and  the  prohibited  zones  were 
revoked,  there  was  no  legal  bar  for  Mr. 
Ishida’s  parents  to  return  to  their 
original  home.  Similarly,  for  those 
persons  bom  on  or  after  the  date  of 
January  21, 1945,  there  was  no  legal  bar 
against  their  parents  returning  to  their 
original  homes  in  the  former  prohibited 
zones. 

Finally,  it  is  important  to  recognize 
that  once  Proclamation  No.  21  was 
rescinded  in  December  1944,  large 
numbers  of  persons  of  Japanese  ancestry 
began  returning  to  the  West  Coast. 
Persons  began  returning  after  December 
17, 1944,  and  over  the  next  year,  over 
47,000  Japanese  Americans  returned  to 
the  West  Coast.  U.S.  Dept,  of  the 
Interior,  WRA  Semi-Annual  Report,  July 
1  to  Dec.  31, 1945,  at  Statistical  App. 
Table  I. 

The  fourth  issue  raised  by  the 
comments  concerns  the  eligibility  of 
persons  who  were  excluded  from  their 
parents’  original  places  of  residence 
after  January  20, 1945,  because  their 
parents  were  the  subjects  of  individual 
exclusion  orders.  First,  it  should  be 
emphasized  that  this  is  a  very  small 
class  of  persons.  Under  Proclamation 
No.  21,  die  exclusion  was  lifted  for  all 
Japanese-Americans  with  the  exception 
of  those  the  Army  had  selected  for 
individual  exclusion  orders.  These 
orders  were  based  on  the  following  type 
of  criterion:  refusal  to  register  for 
Selective  Service  or  to  serve  in  the 
armed  forces;  voluntary  submittal  of  a 
written  statement  of  loyalty  to  an  Axis 
power;  former  employment  by  an  Axis 
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power;  and  voluntary  request  of 
revocation  of  American  citizenship.  The 
Commission  on  Wartime  Relocation  and 
Internment  of  Civilians,  Personal  Justice 
Denied,  234,  235  (1982).  Of  the  4,963 
persons  to  whom  individual  exclusion 
orders  applied  in  December  1944,  3,066 
were  in  Tule  Lake  Segregation  Center. 
Others  were  in  a  number  of  camps, 
while  only  510  were  residing  outside  of 
internment  camps.  Id.  at  234.  In 
addition  to  the  exclusion  list,  there  was 
a  so-called  “white  list”  that  named  over 
115,000  persons  who  would  not  be 
excluded  from  the  West  Coast.  Id.  at 
235.  Thus,  the  vast  majority  of  persons 
of  Japanese  ancestry  were  free  to  return 
immediately  to  the  West  Coast. 

Moreover,  it  is  significant  that 
Proclamation  No.  21  lifted  the  mass 
exclusion  orders  that  were  based 
exclusively  on  ancestry.  In  his 
announcement  of  this  proclamation, 
General  Pratt  stated: 

[T]he  logical  and  proper  course  is  to 
terminate  mass  exclusion  based  solely  on 
ancestry  and  to  substitute  for  it  a  system 
which,  while  continuing  to  exclude  and 
control  those  individuals  who  still  remain 
loyal  to  Japan  .  .  .  will  restore  foil  liberty  of 
action  to  all  those  who  have  been  cleared  by 
the  Army. 

“Army  Lifts  Blanket  Ban  On  Japanese- 
Americans:  No  Mass  Return  Expected,” 
S.F.  Chronicle,  Dec.  18, 1944,  at  1.  In 
the  New  York  Times,  General  Pratt 
further  stated  that  any  person  who  was 
on  the  exclusion  list  “would  have  the 
right  of  appeal  with  counsel  to  boards 
of  three  officers  each  .  .  .  which  would 
submit  recommendations  to  the 
commanding  general.”  Lawrence  E. 
Davies,  “Ban  on  Japanese  Lifted  on 
Coast,”  N.Y.  Times,  Dec.  18, 1944,  at  10. 

Thus,  the  blanket  exclusion 
previously  based  solely  on  ancestry 
became  based  on  “disloyalty”  or  the 
“dangerousness”  of  each  individual 
and,  from  that  period  forward,  the 
persons  affected  had  the  right  to 
individualized  hearings  and  due  process 
proceedings.  Support  for  this  distinction 
between  the  types  of  group  versus 
individual  exclusion  was  also  set  forth 
in  the  Ishida  decision.  In  Ishida,  the 
court  contrasted  the  injustice  of  the 
blanket  exclusion  with  the  type  of 
individualized  review  procedures 
associated  with  individual  exclusion 
orders: 

The  government  of  the  United  States  *  *  * 
executed  this  policy  to  exclude  *  *  *  all 
Japanese  Americans  *  *  *  solely  because  of 
their  national  ancestry,  without  the 
individualized  review  procedure  employed 
in  actions  taken  against  suspected  enemy 
aliens  of  other  nations. 

Ishida,  59  F.  3d  at  1227.  Again,  over 
115,000  persons  of  Japanese  ancestry 


were  not  excluded  from  the  West  Coast. 
Personal  Justice  Denied  at  235.  Only  510 
persons  subject  to  individual  exclusion 
orders  were  residing  outside  of  the 
internment  camps  as  of  January  1945. 
Some  of  these  exclusion  orders  were 
canceled  during  1945,  while  all  such 
orders  were  canceled  in  early  September 
1945.  Although  some  comments 
indicated  that  the  individual  exclusion 
orders  were  in  effect  through  1946, 
historical  evidence  demonstrates  that 
these  individual  exclusion  orders  were 
rescinded  by  Proclamation  No.  24, 
which  was  issued  and  became  effective 
at  midnight  on  September  4, 1945. 

Thus,  the  last  remaining  bar  for  this 
small  group  of  individuals  was  canceled 
and  there  was  no  exclusion  for  any 
person  after  that  date  or  through  June 
30, 1946. 

IV.  Regulatory  Matters 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  because  this 
rule  confers  a  benefit  on  a  limited  group 
of  individuals. 

The  Office  of  Management  and  Budget 
has  determined  that  this  final  rule  is  a 
significant  regulatory  action  under 
Executive  Order  No.  12866  and, 
accordingly,  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget.  Information 
collection  associated  with  this 
regulation  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  The  OMB 
control  number  for  this  collection  is 
1190-0010. 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Nor  will  this  rule  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 


of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

List  of  Subjects  in  28  CFR  Part  74 

Administrative  practice  and 
procedure,  Aliens,  Archives  and 
records,  Citizenship  and  naturalization, 
Civil  rights,  Indemnity  payments. 
Minority  groups,  Nationality,  War 
claims. 

For  the  reasons  set  forth  in  the 
preamble  and  by  the  authority  vested  in 
me,  including  28  U.S.C.  509  and  510, 
chapter  I  of  title  28  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  74— CIVIL  LIBERTIES  ACT 
REDRESS  PROVISION 

1.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  1989b. 

2.  In  Subpart  B,  §  74.3  is  amended  by 
adding  paragraph  (b)(9)  to  read  as 
follows: 

§74.3  Eligibility  determinations. 

(a)  *  *  * 

(b)  *  *  * 

(9)  Individuals  bom  on  or  before 
January  20, 1945,  to  a  parent  or  parents 
who  had  been  evacuated,  relocated,  or 
interned  from  his  or  her  original  place 
of  residence  in  the  prohibited  military 
zones  on  the  West  Coast,  on  or  after 
March  2, 1942,  pursuant  to  paragraph 

(a) (4)  of  this  section,  and  who  were 
excluded  by  Executive  Order  9066  or 
military  proclamations  issued  under  its 
authority,  from  their  parent’s  or  parents’ 
original  place  of  residence  in  the 
prohibited  military  zones  on  the  West 
Coast.  This  also  includes  those 
individuals  who  were  bom  to  a  parent 
or  parents  who  had  “voluntarily” 
evacuated  from  his  or  her  original  place 
of  residence  in  the  prohibited  military 
zones  on  the  West  Coast,  on  or  after 
March  2, 1942,  pursuant  to  paragraph 

(b) (3)  of  this  section,  and  who  were 
excluded  by  Executive  Order  9066  or 
military  proclamations  issued  under  its 
authority,  from  their  parent’s  or  parents’ 
original  place  of  residence  in  the 
prohibited  military  zones  on  the  West 
Coast. 

***** 

Dated:  April  14, 1997. 

Janet  Reno, 

Attorney  General. 

(FR  Doc.  97-10498  Filed  4-23-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  John  Paul  Jones 
(DDG  53)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  destroyer.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  March  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  R.R.  Pixa,  JAGC,  U.S.  Navy 


Vessel 


Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 

200  Stovall  Street,  Alexandria,  Virginia, 
22332-2400,  Telephone  Number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS  John 
Paul  Jones  (DDG  53)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS:  Annex  I, 
section  3(a),  pertaining  to  the  location  of 
the  foreward  masthead  light  in  the 
forward  quarter  of  the  ship;  and  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights,  without 
interfering  with  its  special  functions  as 
a  naval  destroyer.  The  Deputy  Assistant 
Judge  Advocate  General  (Admiralty)  of 
the  Navy  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 

Table  Five 


701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  the  USS  John  Paul 
Jones  to  read  as  follows: 

$  706.2  Certifications  of  the  Secretary  ot 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 

***** 


Number 


Masthead  lights 
not  over  all  other 
lights  and  ob¬ 
structions.  Annex 
I,  sec.  2(f) 


Forward  mast¬ 
head  light  not  in 
forward  quarter  of 
ship.  Annex  I, 
sec.  3(a) 


After  mast  head 
less  than  'h 
’s  length  aft 
of  forward  mast¬ 
head  light.  Annex 
I,  sec.  3(a) 


Percentage 
horizontal 
separation  at¬ 
tained 


USS  John  Paul  Jones  _ _ _ _  DDG  53  X  X  X  18.9 


Dated:  March  20, 1997. 

R.R.Pixa, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  ( Admiralty ). 

Dated:  April  10, 1997. 

IFR  Doc.  97-10620  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  1 

[OST  Docket  No.  1;  Arndt  1-287] 

Organization  and  Delegation  of  Powers 
and  Duties  Delegation  to  the 
Commandant,  United  States  Coast 
Guard 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  is  delegating  to  the 
Commandant,  United  States  Coast 
Guard,  the  authority  contained  in  46 


U.S.C.  3203-3205  and  46  U.S.C.  3103. 
This  authority  pertains  to  the  approval, 
certification,  and  enforcement  of  safety 
management  systems  for  vessels 
engaged  in  foreign  trade,  and  to  the 
Secretary’s  reliance  on  reports, 
documents  and  records  of  other  persons 
determined  to  be  reliable  by  the 
Secretary,  and  other  methods 
determined  to  be  reliable  by  the 
Secretary,  as  evidence  of  compliance 
with  Title  46,  subtitle  n.  In  order  that 
the  Code  of  Federal  Regulations  reflect 
this  delegation,  a  change  is  necessary. 

DATES:  April  24.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Gauvin,  Operating  and 
Environmental  Standards  (G-MSO), 
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U.S.  Coast  Guard,  2100  Second  Street, 
SW.,  Washington,  DC  20593,  (202)  267- 
1053;  or  Ms.  Gwynneth  Radloff,  Office 
of  General  Counsel,  C-50,  (202)  366- 
9305  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  104-324  is  the  Coast  Guard 
Authorization  Act  of  1996  (the  Act). 
Section  602  of  the  Act,  amends  Title  46 
by  adding  sections  3203-3205.  Section 
3203  requires  the  Secretary  of 
Transportation  to  prescribe  regulations 
that  establish  a  safety  management 
system  consistent  with  the  International 
Management  Code  for  the  Safe 
Operation  of  Ships  and  for  Pollution 
Prevention  under  chapter  IX  of  the 
Annex  to  the  International  Convention 
for  the  Safety  of  Life  at  Sea,  1974,  as 
amended  (International  Safety 
Management  Code).  Section  3204 
requires  the  Secretary  to  review  and 
approve  safety  management  plans. 
Section  3205  requires  the  Secretary  to 
issue  safety  management  certificates  and 
documents  of  compliance,  and  verify 
and  enforce  compliance  with  the  safety 
management  system.  This  section  also 
requires  the  Secretary  to  conduct  a 
study  and  submit  a  report  to  the 
Congress  on  the  methods  that  may  be 
used  to  implement  and  enforce  the 
International  Safety  Management  Code. 
This  rule  amends  49  CFR  1.46  by  adding 
new  paragraph  (fff)  to  reflect  the 
delegation  of  the  Secretary’s  authority 
under  46  U.S.C.  3202,  3204,  and  3205. 

Section  603  of  the  Act  (46  U.S.C. 
3103),  authorizes  the  Secretary  to  rely 
on  reports,  documents,  and  records  of 
other  persons  determined  by  the 
Secretary  to  be  reliable,  and  other 
methods  determined  by  the  Secretary  to 
be  reliable,  as  evidence  of  compliance 
with  title  46,  subtitle  II.  This  rule 
amends  49  CFR  1.46  by  adding  new 
paragraph  (ggg)  to  reflect  the  delegation 
of  the  Secretary’s  authority  under  46 
U.S.C.  3103. 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  under  5  U.S.C.  553(b). 
Further,  since  the  amendment  expedites 
the  Coast  Guard’s  ability  to  meet  the 
needs  of  the  U.S.  maritime  industry,  the 
Secretary  finds  good  cause  under  5 
U.S.C.  553(d)(3)  for  the  final  rule  to  be 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 


In  consideration  of  the  foregoing,  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1— {AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.L,  101-552, 
28  U.S.C.  2672,  31  U.S.C.  3711(a)(2). 

2.  Section  1.46  is  amended  by  adding 
the  following  paragraphs  (fff)  and  (ggg) 
to  read  as  follows: 

§  1 .46  Delegations  to  Commandant  of  the 
Coast  Guard. 

***** 

(fff)  Carry  out  the  functions  and 
responsibilities  and  exercise  the 
authorities  vested  in  the  Secretary  by  46 
U.S.C.  3203-3205  (safety  management 
system,  implementation  of  safety 
management  system,  and  certification), 
that  pertain  to  the  approval, 
certification,  and  enforcement  of  safety 
management  systems  for  vessels 
engaged  in  foreign  trade. 

(ggg)  Carry  out  the  functions  and 
exercise  the  authorities  vested  in  the 
Secretary  by  46  U.S.C.  3103  to  rely  on 
reports,  documents,  and  records  of  other 
persons  determined  by  the  Secretary  to 
be  reliable,  and  other  methods 
determined  by  the  Secretary  to  be 
reliable,  as  evidence  of  compliance  with 
title  46.  subtitle  II  (46  U.S.C.  3103). 

Issued  at  Washington,  DC  this  15th  day  of 
April  1997. 

Rodney  E.  Slater, 

Secretary  of  Transportation. 

(FR  Doc.  97-10658  Filed  4-23-97;  8:45  am] 
BILUNG  CODE  4310-62-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  30 
RIN  101S-AD75 

Disposition  of  Surplus  Range  Animals 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  revises  its  regulations 
pertaining  to  the  disposition  of  surplus 
range  animals.  The  Service  has 
determined  that  this  is  in  line  with  its 
general  policies  on  Fenced  Animal 
Management  and  Collections,  Donations 
and  Disposals  as  outlined  in  the  Service 
Manual.  The  Service  has  further 
determined  that  this  action  is  in 
accordance  with  the  provisions  of  all 


applicable  laws,  is  consistent  with 
principles  of  sound  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  allowing  a  broader 
population  base  the  opportunity  to 
receive  surplus  animals  which  can  be 
used  for  research  needs,  other 
educational  purposes,  biological 
integrity  of  herd  management  and,  in 
some  cases,  subsistence.  In  addition, 
special  attention  has  been  afforded  to 
the  Native  American  community  in  the 
donation  of  bison  for  certain  cultural 
and  religious  reasons. 

DATES:  This  rule  is  effective  May  27, 

1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  R.  Vehrs,  703/358-2397. 
SUPPLEMENTARY  INFORMATION!  The 

Service  is  revising  and  rewording  50 
CFR  Part  30.2,  Disposition  of  Surplus 
Range  Animals,  to  allow  a  broader  range 
of  circumstances  under  which 
unscheduled  donations  of  surplus 
animals  may  occur.  The  refuge  manager 
is  given  the  authority  to  determine  those 
“exigent”  circumstances.  The  type  of 
public  institution,  agency,  or 
government  which  could  qualify  as 
potential  recipients  of  animals  is 
expanded.  Donations  may  be  made  for 
specific  purposes  which  are  listed  in 
chapter  7,  section  13  of  the  Refuge 
Manual  and  include  scientific 
educational  purposes,  propagation  of 
new  free-ranging  populations, 
augmentation  of  existing  herds  for 
genetic  purposes,  public  display 
exhibition,  and  food  and  food  products. 

Comments  Received 

Text  in  this  final  rule  is  somewhat 
different  than  that  used  in  the  proposed 
rule  because  it  reflects  conformity  to 
plain  English  writing  standards. 

Because  the  Service  is  interested  in 
the  concerns  of  the  public  in  matters  of 
its  general  management  and  operations, 
it  requested  comments  to  the  proposed 
rule  during  a  60  day  period.  The 
proposed  rule  was  published  in  the 
August  7, 1996,  issue  of  the  Federal 
Register  (61  FR  41115-41116). 

Following  this  comment  period,  the 
Service  reviewed  and  considered  all 
substantive  comments  before 
promulgating  this  final  rule. 

A  single  letter  of  comment  raised  the 
following  points: 

1.  The  final  rule  should  include 
strong  involvement  of  state  and  local 
governments  and  also  support  the 
economics  of  the  areas  involved.  These 
are  public  resources  and  should  be 
managed  for  productivity  and 
sustainability;  and 

2.  The  surplus  animals  should  only  go 
to  a  government  agency,  either  Federal, 


,  _  .  ...  . . 
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SUPPLEMENTARY  INFORMATION:  In  the 

1996  annual  management  measures  for 
ocean  salmon  fisheries  (61  FR  20175, 
May  6, 1996),  inseason  management 
guidance  was  provided  to  NMFS  such 
that  at  the  March  1997  meeting  the 
Pacific  Fishery  Management  Council 
(Council)  would  consider  an  inseason 
recommendation  to  open  commercial 
and  recreational  seasons  for  all  salmon 
except  coho  on  April  15  in  areas  off 
Oregon.  Due  to  the  timing  of  the  March 
and  April  Council  meetings  where  the 
major  1997  salmon  seasons  are 
developed,  such  action  would  be 
necessary  to  implement  the  opening  of 
these  seasons  prior  to  May  1, 1997. 

At  its  March  4-7, 1997,  meeting  in 
Portland,  OR,  the  Council  recommended 
the  April  15  opening  of  commercial 
seasons  in  the  area  from  Cape  Falcon, 
OR,  to  the  Oregon-Califomia  border,  and 
recreational  seasons  in  the  area  from 
Cape  Falcon  to  Humbug  Mountain,  OR. 
The  following  season  descriptions  were 
recommended  by  the  Council. 

Minimum  size  limits,  special 
requirements,  restrictions,  and 
exceptions  are  as  stated  in  Tables  1  and 
2  of  the  1996  annual  management 
measures.  Continuation  of  these  seasons 


may  be  provided  by  the  1997  annual 
management  measures  to  be 
implemented  on  May  1, 1997. 

Commercial  Season,  Cape  Falcon  to 
Cape  Arago,  and  Cape  Arago  to  Oregon* 
California  Border 

April  15  through  April  30.  All  salmon 
except  coho.  No  more  than  4  spreads 
per  line. 

Recreational  Season,  Cape  Falcon  to 
Humbug  Mountain 

April  15  through  April  30.  All  salmon 
except  coho.  Two  fish  per  day.  No  more 
than  6  fish  in  7  consecutive  days.  Legal 
gear  limited  to:  Artificial  lures,  plugs  or 
bait  no  less  than  6  inches  (15.2  cm)  long 
(excluding  hooks  and  swivels)  with  no 
more  than  2  single  point,  single  shank 
barbless  hooks;  flashers  and  divers 
prohibited. 

The  Regional  Administrator  consulted 
with  representatives  of  the  Pacific 
Fishery  Management  Council  and  the 
Oregon  Department  of  Fish  and  Wildlife 
regarding  these  adjustments.  The  State 
of  Oregon  will  manage  commercial  and 
recreational  fisheries  in  state  waters 
adjacent  to  this  area  of  the  exclusive 
economic  zone  in  accordance  with  this 


Federal  action.  As  provided  by  the 
inseason  notice  procedures  of  50  CFR 
660.411,  actual  notice  to  fishermen  of 
this  action  was  given  prior  to  0001 
hours  local  time,  April  15, 1997,  by 
telephone  hotline  number  206-526- 
6667  or  800-662-9825  and  by  U.S. 

Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action,  NMFS  has 
determined  that  good  cause  exists  for 
this  document  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  This  document  does  not 
apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  18, 1997. 

Bruce  More  head, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-10592  Filed  4-23-97;  8:45  am] 
BILLING  COOe  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1006 

[DA-97-03] 

Milk  in  the  Upper  Florida  Marketing 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend 
indefinitely  certain  provisions  of  the 
Upper  Florida  Federal  milk  marketing 
order.  The  proposed  suspension  would 
eliminate  the  requirement  that  a 
cooperative  association  operating  a 
plant  have  at  least  50  percent  of  the 
producer  milk  of  its  members  received 
at  pool  distributing  plants  to  retain  its 
pool  plant  status.  Florida  Dairy  Farmers 
Association,  a  cooperative  association 
representing  producers  whose  milk  is 
pooled  on  the  3  Florida  orders,  has 
requested  the  suspension.  The 
cooperative  association  asserts  that  the 
suspension  is  necessary  to  maintain  the 
orderly  marketing  of  milk. 

DATES:  Comments  must  be  submitted  on 
or  before  May  27, 1997. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456.  Advance,  unofficial  copies  of  such 
comments  may  be  faxed  to  (202)  690- 
OS  5  2  or  e-mailed  to  OFB — FMMO — 
Comments@usda.gov.  Reference  should 
be  given  to  the  title  of  action  and  docket 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Memoli,  Marketing  Specialist, 
USDA/ AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932,  e-mail 
address:  Nicholas _ Memoli@usda.gov. 


SUPPLEMENTARY  INFORMATION:  The 

Department  is  issuing  this  proposed  rule 
in  conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  affect  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(l5)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition,' 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  “small 
business”  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  “small 
business”  if  it  has  fewer  than  500 
employees.  The  $500,000  per  year 
criterion  for  dairy  farmers  was  used  to 
establish  a  production  guideline  of 
326,000  pounds  per  month.  Although 
this  guideline  does  not  factor  in 
additional  monies  that  may  be  received 
by  dairy  producers,  it  should  be  an 
inclusive  standard  for  most  “small” 
dairy  farmers.  With  respect  to 


determining  a  handler’s  size,  if  the  plant 
is  part  of  a  larger  company  operating 
multiple  plants  that  collectively  exceed 
the  500-employee  limit,  the  plant  will 
be  considered  a  large  business  even  if 
the  local  plant  has  fewer  than  500 
employees. 

For  the  month  of  January  1997,  the 
milk  of  80  producers  was  pooled  on  the 
Upper  Florida  Federal  milk  order.  Of 
these  producers,  23  were  below  the 
326,000-pound  production  guideline 
and  are  considered  to  be  small 
businesses.  A  majority  of  these 
producers  produce  more  than  100,000 
pounds  per  month.  Of  the  total  number 
of  producers  whose  milk  was  pooled 
during  that  month,  all  were  members  of 
Florida  Dairy  Farmers  Association. 

In  January  1997,  there  were  2 
handlers  operating  2  plants  under  the 
Upper  Florida  order.  One  of  these 
would  be  considered  a  small  business. 

This  rule  proposes  to  suspend  or 
terminate  part  of  a  provision  of  the 
Upper  Florida  marketing  order  which 
requires  a  cooperative  association  to 
have  at  least  50  percent  of  its  members’ 
producer  milk  received  at  pool 
distributing  plants  to  retain  its  pool 
plant  status.  If  adopted,  the  proposed 
suspension  would  promote  orderly 
marketing  of  milk  by  permitting  a  plant 
operated  by  a  cooperative  association  to 
qualify  as  a  pool  plant  with  minimal 
deliveries  of  milk  by  the  cooperative  to 
pool  distributing  plants  in  the  market. 
This  will  facilitate  the  shipment  of 
surplus  milk  to  the  cooperative’s  plant, 
where  it  will  then  be  concentrated  and 
shipped  to  distant  plants  for  its  ultimate 
disposition. 

Proposed  Rule 

This  rule  proposes  to  suspend  or 
terminate  part  of  a  provision  of  the 
Upper  Florida  marketing  order  which 
requires  a  cooperative  association  to 
have  at  least  50  percent  of  its  members’ 
producer  milk  received  at  pool 
distributing  plants  to  retain  its  pool 
plant  status.  If  adopted,  the  proposed 
suspension  would  promote  orderly 
marketing  of  milk  by  permitting  a  plant 
operated  by  a  cooperative  association  to 
qualify  as  a  pool  plant  with  minimal 
deliveries  of  milk  by  the  cooperative  to 
pool  distributing  plants  in  the  market. 
This  will  facilitate  the  shipment  of 
surplus  milk  to  the  cooperative’s  plant, 
where  it  will  then  be  concentrated  and 
shipped  to  distant  plants  for  its  ultimate 
disposition. 
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Interested  parties  are  invited  to 
submit  comments  on  the  probable 
regulatory  and  informational  impact  of 
this  proposed  rule  on  small  entities. 

Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the  indefinite 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Upper  Florida  marketing 
area  is  being  considered: 

(1)  In  §  1006.7,  the  introductory  text 
of  paragraph  (c),  the  words  "50  percent 
or  more  of  the”;  and 

(2)  In  §  1006.7,  paragraph  (c)(2). 

All  persons  who  want  to  submit 

written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456,  by  the  30th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  rule  would  suspend 
indefinitely  certain  provisions  of  the 
Upper  Florida  milk  order.  The  proposed 
suspension  would  remove  the 
requirement  that  a  cooperative 
association  have  50  percent  of  the 
producer  milk  of  its  members  received 
at  pool  distributing  plants  to  retain  its 
pool  plant  status.  It  would  also  suspend 
the  condition  that  the  plant  not  qualify 
as  a  pool  supply  plant  under  this  or  any 
other  Federal  milk  order. 

The  order  permits  a  plant  operated  by 
a  cooperative  association  that  is  located 
in  the  marketing  area  to  be  a  pool  plant 
if  at  least  50  percent  of  the  producer 
milk  of  its  members  is  received  at  pool 
distributing  plants  either  directly  from 
farms  or  by  transfer  from  plants  of  the 
cooperative  association,  the  plant  is 
duly  approved  for  Grade  A  milk 
disposition,  and  the  plant  does  not 
qualify  as  a  pool  supply  plant  under  this 
order  or  any  other  Federal  milk  order. 

The  suspension  was  requested  by 
Florida  Dairy  Farmers  Association 
(FDFA),  a  cooperative  association 
representing  producers  whose  milk  is 
pooled  on  the  3  Florida  orders.  FDFA 
contends  that  the  suspension  of  the 
requirement  would  allow  the  continued 
pooling  of  the  cooperative’s 
Jacksonville,  Florida,  plant  under  the 
Upper  Florida  ordej  irrespective  of  the 


quantity  of  producer  milk  received  at 
pool  distributing  plants.  With  assurance 
of  pooling,  surplus  producer  milk  from 
the  Tampa  Bay  and  Southeastern 
Florida  marketing  areas  could  be 
diverted  to  the  Jacksonville  plant  for 
processing  into  concentrated  milk  and 
shipment  to  manufacturing  plants.  Also, 
in  order  to  prevent  the  pooling  of  the 
Jacksonville  plant  under  another 
Federal  order,  FDFA  requested  the 
suspension  of  §  1006.7(c)(2),  which 
would  yield  regulation  of  the  plant  to 
another  Federal  order  if  the  plant  met 
the  other  order’s  supply  plant  shipping 
requirements.  With  this  paragraph 
suspended,  however,  the  plant  would 
remain  regulated  under  the  Upper 
Florida  order  even  if  it  were  to  qualify 
as  a  pool  plant  under  another  order. 

List  of  Subjects  in  7  CFR  Part  1006 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1006  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Dated:  April  21, 1997. 

Richard  M.  McKee, 

Director,  Dairy  Division. 

[FR  Doc.  97-10657  Filed  4-23-97;  8:45  am) 
BILLING  CODE  34 "  0-02 -P 


DEPARTMENT  OF  ENERGY 
10  CFR  Part  835 

Occupational  Radiation  Protection; 
Availability  of  Draft  Guides  and 
Technical  Standards 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  availability  of  draft 
guidelines;  request  for  comments. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  drafts  of  guidance 
documents  that  may  be  used  to 
implement  Occupational  Radiation 
Protection  regulations  are  available  for 
public  comment.  These  draft  guidance 
documents  consist  of  13 
implementation  guides,  a  radiological 
control  technical  standard,  and  two 
Department  of  Energy  Laboratory 
Accreditation  Program  (DOELAP) 
technical  standards.  These  guidance 
documents  are  intended  to  provide 
useful  information  and  methodologies 
on  how  the  requirements  in  the 
proposed  Occupational  Radiation 
Protection  regulations  might  be 
implemented. 

DATES:  Written  comments  for  the  13 
draft  implementation  guides  must  be 
submitted  by  May  28, 1997,  for  the  draft 
Radiological  Control  Standard  by  May 
23, 1997,  and  for  the  two  draft  DOELAP 
technical  standards  by  May  27, 1997. 


ADDRESSES:  A  copy  of  each  draft 
implementation  guide  and  technical 
standard  is  available  at  the  DOE 
Freedom  of  Information  Reading  Room, 
IE-190, 1000  Independence  Avenue, 

SW,  Washington  D.C.  20585,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Submit  written  comments  to  Dr.  Joel 
Rabovsky  for  the  13  draft 
implementation  guides;  to  Dr.  Judith 
Foulke  for  the  draft  Radiological  Control 
Standard;  and  to  Mr.  Robert  Loesch  for 
the  two  draft  DOELAP  technical 
standards.  The  address  for  all  three  is: 
U.S.  Department  of  Energy,  EH-52/ 
GTN/270CC,  19901  Germantown  Road, 
Germantown,  Maryland  20874-1290. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  draft  guides  are  being  made 
available  for  public  comment  pursuant 
to  a  DOE  policy  statement,  DOE  P 
450.2A,  “  Identifying,  Implementing 
and  Complying  With  Environment, 
Safety  and  Health  Requirements”  (May 
15, 1996).  DOE’s  policy  statement 
explains  the  purpose  of  guides.  A  Notice 
of  Proposed  Rulemaking  was  published 
on  December  23, 1996  (61  FR  67600),  for 
the  purpose  of  amending  10  CFR  835, 
"Occupational  Radiation  Protection.” 
Because  of  additions  and  significant 
changes,  it  was  necessary  to  provide 
new  implementation  guides  and 
technical  standards  to  assist  those  who 
must  comply  with  the  new 
requirements.  Guidance  documents, 
including  technical  standards,  can  assist 
contractors  in  implementing 
requirements.  Because  of  the 
importance  of  guidance  documents  to 
implementation,  the  Department  will 
endeavor  to  develop  and  issue  guidance 
documents  concurrently  with  the 
development  of  requirements. 

Guidance  documents  include 
background  information  regarding  the 
intent  of  the  requirement  and  its 
technical  underpinnings.  Unlike  the  ' 
requirements  specifically  set  forth  in  a 
rule,  the  provisions  in  guidance 
documents  are  not  mandatory.  Failure 
to  follow  a  guidance  document  does  not 
in  itself  indicate  noncompliance  with  a 
specific  requirement — a  finding  of 
noncompliance  must  be  based  on  a 
failure  to  satisfy  the  requirement.  The 
guidance  provided  in  these  documents 
and  the  standards  referenced  therein  are 
considered  acceptable  methods  to 
satisfy  requirements.  Alternative 
methods  that  satisfy  the  requirements  of 
a  rule  or  Order  are  also  acceptable.  Any 
implementation  method  selected  must 
be  justified  to  ensure  that  an  adequate 
level  of  safety  commensurate  with  the 
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identified  hazards  is  achieved.  In  order 
to  provide  appropriate  opportunities  for 
public  input  on  guidance  relating  to 
nuclear  safety  rules,  the  policy  provides 
that  the  Department  will:  (1)  make  such 
guidance  documents  developed  by  DOE 
readily  available  to  the  public  when 
issued;  (2)  publish  notice  of  their 
availability  in  the  Federal  Register;  and 
(3)  accept  comments  from  the  public 
concerning  guidance  documents. 

I.  Implementation  Guides 
n.  Radiological  Technical  Standard 
in.  DOELAP  Technical  Standards 

I.  Implementation  Guides 

DOE  is  proposing  to  issue  a  set  of 
draft  revisions  of  implementation  guides 
and  three  technical  standards  to 
implement  part  835  as  proposed  to  be 
amended.  Thirteen  of  the  draft  guides 
are  available  through  the  DOE  Directives 
System  on  the  Internet  at 
www.explorer.doe.gov/.  These  draft 
guides  are  also  available  through  the 
Office  of  Worker  Protection  Programs 
and  Hazards  Management  web  site  for 
part  835  at  http://tis-nt.doe.eh.gov/ 
wpphm/835/835.htm.  The  draft 
implementation  guides  are: 

DOE  G  441.1-1  Radiation  Protection 
Program 

DOE  G  44 1 . 2-1  Occupational 
Radiation  Protection  A  LARA  Program 
DOE  G  441.3-1  Internal  Dosimetry 
DOE  G  441.4-1  External  Dosimetry 
DOE  G  441.5-1  Radiation  Generating 
Devices  (RGDs) 

DOE  G  441.6-1  Evaluation  and  Control 
of  Fetal  Exposures 

DOE  G  441.7-1  Radiation  Detection 
Instrumentation  Calibration 
DOE  G  441.8-1  Workplace  Air 
Monitoring 

DOE  G  441 .9-1  Radioactive 
Contamination  Control  and 
Measurement 

DOE  G  441.10-1  Posting  and  Labeling 
Implementation  Guide 
DOE  G  441.10-A  Posting  and  Labeling 
Guide — Appendix 
DOE  G  441,11-1  Occupational 
Radiation  Protection  Recordkeeping 
DOE  G  441 ,12-1  Radiation  Safety 
Training 

DOE  G  44 1 . 1 3-1  Sealed  Radioactive 
Source  Accountability 

II.  Radiological  Control  Standard 

A  draft  radiological  control  technical 
standard  is  also  available  for  comment. 
In  support  of  the  proposed  amendment 
to  part  835,  DOE  has  converted  the 
previous  “Radiological  Control  Manual” 
(DOE/EH-0256T,  April  1994)  (“RadCon 
Manual”)  into  a  “Radiological  Control 
Standard,”  DOE  Technical  Standards 
Program  project  number  SAFT-0039. 
This  draft,  document  provides  guidance 


on  acceptable  approaches  for 
implementing  the  overall  radiation 
protection  program  for  DOE  activities 
involving  ionizing  radiation.  For 
comparison  purposes,  this  draft  DOE 
standard  should  only  he  compared 
against  the  latest  issue  of  the 
Radiological  Control  (RadCon)  Manual, 
Revision  1,  April  1994.  A  draft  revised 
version  of  the  April  1994  RadCon 
Manual  was  distributed  for  comment  in 
mid-1995  through  DOE’s  Directives 
System  in  conjunction  with  the  review 
of  the  new  DOE  Order  470,  but  the 
revision  was  never  issued  as  a  final 
document  due  to  the  anticipated 
amendment  of  part  835.  The  new  draft 
technical  standard,  SAFT-0039,  is 
available  on  the  Internet  at  http:// 
apollo.osti.gov/html/techstds/tsdrafts/ 
tsdrafts.html. 

III.  DOELAP  Technical  Standards 

DOELAP  currently  offers 
accreditations  only  for  whole  body 
personnel  dosimetry  programs.  In  the 
future,  DOELAP  plans  to  offer 
additional  accreditation  programs  for 
bioassay  laboratories  and  extremity 
dosimetry  programs.  Since  the 
administrative  aspects  of  all  these 
programs  are  generic,  DOELAP  has 
begun  consolidating  this  information 
into  a  single  document,  draft  technical 
standard,  “Department  of  Energy 
Laboratory  Accreditation  Program 
Administration,”  DOE  Technical 
Standard  Program  project  number 
SAFT-0062.  This  document  proposes 
the  accreditation  process,  including 
references  to  other  DOELAP  documents 
for  the  program  specific  performance 
criteria,  on-site  assessments,  and 
granting  of  accreditation  and  exceptions 
to  DOELAP.  With  the  publication  of 
American  National  Standards  Institute 
Standard  N13. 30-1996,  “Performance 
Criteria  for  Radiobioassay,”  the 
Department  has  incorporated  the 
requirement  into  the  proposed 
amendment  of  10  CFR  835  for  the 
accreditation  of  bioassay  laboratories. 
The  new  DOELAP  program  is  described 
in  the  draft  technical 
standard, ’’Department  of  Energy 
Laboratory  Accreditation  Program  for 
Radiobioassay,”  project  number  SAFT 
0049.  It  is  the  intent  that  when  this 
program  is  initiated,  facilities  will  have 
a  full  accreditation  cycle  (3  years)  in 
which  to  have  their  programs 
accredited.  Both  draft  Standards  have 
been  distributed  within  the  DOE 
community  for  formal  comments. 


Issued  in  Washington,  DC,  on  March  31, 
1997. 

Peter  N.  Brush, 

Principal  Deputy  Assistant  Secretary, 
Environment,  Safety  and  Health. 

[FR  Doc.  97-10610  Filed  4-23-97;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  792 

Production  of  Nonpublic  Records  and 
Testimony  of  NCUA  Employees  in 
Legal  Proceedings 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  NCUA  proposes  to 
amend  its  rules  regarding  subpoenas 
seeking  nonpublic  records  or  the 
testimony  of  NCtyA  employees.  The 
proposed  rule  provides  .procedures, 
requirements  and  information  on  how 
the  NCUA  will  handle  these  matters  and 
expressly  prohibits  any  disclosure  or 
testimony  except  as-provided  by  the 
proposed  rule.  The  effect  of  the  rule  will 
be,  among  other  benefits,  to  insure  an 
efficient  use  of  NCUA  resources, 
promote  uniformity  in  decisions,  protect 
confidential  information,  and  provide 
guidance  to  parties.  The  proposed  rule 
will  also  amend  the  current  rule 
regarding  release  of  NCUA  records  that 
are  exempt  from  disclosure  under  the 
Freedom  of  Inf  ormation  Act  to  conform 
with  the  procedures  provided  in  this 
proposed  rule. 

OATES:  Comments  must  be  received  on 
or  before  June  23, 1997. 

ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314—3428.  Fax 
comments  to  (703)  516-6319.  E-mail 
comments  to  boardmail@ncua.gov. 
Please  sends  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Albin,  Acting  Associate  General 
Counsel,  or  Allan  Meltzer,  Associate 
General  Counsel,  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  NCUA  receives  numerous 
subpoenas  and  requests  for  NCUA 
employees  to  provide  evidence  in 
litigation.  Typically,  these  subpoenas 
are  for  NCUA  records  that  are  not 
available  to  the  public  under  the 
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Freedom  of  Information  Act  (FOIA). 
Also,  we  receive  numerous  subpoenas 
and  requests  for  NCUA  employees  to 
appear  as  witnesses  in  litigation  in 
conjunction  with  a  request  for 
nonpublic  records  or  to  provide 
testimony. 

In  recent  years,  the  number  of 
requests  has  averaged  about  two  or  three 
a  month.  Often,  these  subpoenas  and 
requests  relate  to  litigation  involving 
federally-insured  credit  unions  where 
there  is  some  issue  for  which  one  or 
both  of  the  parties  want  to  use 
nonpublic  records,  such  as  NCUA 
examination  reports,  as  evidence  in  the 
case.  In  addition,  the  parties  want  to 
have  an  NCUA  employee,  often  an 
examiner,  testify  to  establish  the 
authenticity  of  die  records  or  explain 
the  information  contained  in  the 
records.  If  we  provide  these  records  and 
an  examiner  appears  as  a  witness,  this 
will  mean  a  significant  disruption  in  the 
examiner’s  work  schedule.  In  many 
cases,  parties  want  to  use  the  examiner 
as  an  expert  witness  on  matters  such  as 
the  financial  condition  of  the  credit 
union  or  other  issues  involving 
opinions.  Our  experience  has  been  that, 
in  many  cases,  the  parties  can  deal  with 
these  issues  through  the  testimony  of 
other  witnesses,  including  hiring  their 
own  independent,  expert  witness,  and 
use  the  parties’  own  records. 

The  current  regulatory  provisions 
pertinent  to  these  matters  appear  at  two 
places  in  our  regulations:  regulations  on 
subpoenas  and  those  on  FOIA.  Our 
regulation  relating  to  subpoenas  is  set 
out  at  12  CFR  792.40-792.42.  It  states: 
where  a  subpoena  is  to  be  served; 
advises  persons  who  receive  a  subpoena 
requesting  nonpublic  records  to  contact 
the  Office  of  General  Counsel;  and 
prohibits  production  of  records  in 
response  to  a  subpoena  except  as 
authorized  by  the  Office  of  General 
Counsel.  These  regulations  contain  a 
cross-reference  to  our  FOIA  regulations 
that  are  set  out  at  12  CFR  792.1-792.7. 
The  FOIA  regulations  contain  a  section 
dealing  with  the  release  of  documents 
that  are  exempt  from  disclosure  under 
FOIA.  12  CFR  792.4.  Briefly 
summarized,  this  section  provides  that 
the  NCUA  may  disclose  records  exempt 
under  FOIA  based  on  a  written  request 
where  there  is  “good  cause.’’  In 
addition,  the  section  provides  that  the 
NCUA  will  impose  conditions  as 
necessary  to  protect  the  confidentiality 
of  the  records. 

Current  regulations  fail  to  inform 
persons  submitting  a  subpoena  about 
the  factors  that  the  NCUA  will  consider 
in  making  its  determination  or  what 
information  it  would  be  helpful  for 
them  to  submit  The  current  regulations 


address  only  subpoenas  directed  at  the 
production  of  written  information  or 
records  and  not  testimony  or  other 
statements  from  NCUA  personnel  such 
as  affidavits  or  declarations.  In  addition, 
current  regulations  provide  no 
information  about  when  a  request 
should  be  submitted,  the  time  period  for 
review,  potential  fees,  or,  if  a  request  is 
granted,  the  restrictions  that  may  be 
placed  on  the  disclosure  of  records  or 
the  appearance  of  an  NCUA  employee 
as  a  witness.  Finally,  the  fact  that  the 
current  regulations  are  set  out  in  two 
places  is  confusing. 

The  proposed  rule  addresses  the 
aforementioned  gaps  in  the  current 
regulations.  It  is  written  in  a  question 
and  answer  format  to  promote  clarity 
and  uses  simple  terms.  Briefly 
summarized,  the  proposed  rule: 
prohibits  disclosure  of  nonpublic 
records  or  testimony  by  NCUA 
employees  unless  there  is  compliance 
with  the  rule;  lets  the  public  know  what 
information  to  submit  and  what  factors 
the  NCUA  will  consider,  and  identifies 
filing  times,  fees,  and  potential 
restrictions  on  disclosures  or  testimony. 
The  proposed  charges  for  witnesses  are 
the  same  as  those  provided  by  the 
federal  courts  and  the  fees  related  to 
production  of  records  are  the  same  as 
those  charged  under  FOIA. 

A  few  simple  definitions  clarify  that 
the  proposed  rule  applies  to  a  broad 
range  of  cases,  not  only  matters  before 
a  court,  and,  also,  applies  to  former  as 
well  as  current  NCUA  employees. 
Former  employees  remain  prohibited 
from  testifying  about  specific  matters  for 
which  they  had  responsibility  during 
their  active  employment,  unless 
permitted  to  testify  as  provided  in  the 
proposed  rule.  They  would  not, 
however,  be  barred  from  appearing  on 
general  matters  or  otherwise  employing 
their  expertise  as,  for  example,  expert 
witnesses. 

The  proposed  rule  solves  some 
problems  that  have  arisen  in  the  past.  It 
should  eliminate  or  reduce  eleventh 
hour  requests.  Also,  by  centralizing  the 
service  of  subpoenas  and  the 
determination  of  the  NCUA’s  response, 
it  should  eliminate  attempts  to  serve 
subpoenas  or  present  requests  for 
disclosure  of  nonpublic  records  to  field 
staff  and  regional  offices.  The 
procedures  and  criteria  will  ensure  a 
more  efficient  use  of  NCUA  resources, 
minimize  the  possibility  of  involving 
the  NCUA  in  issues  unrelated  to  its 
responsibilities,  promote  uniformity  in 
responding  to  such  requests  and 
subpoenas  and  maintain  the  impartiality 
of  NCUA  between  private  litigants.  The 
proposed  rule  will  serve  NCUA’s 
interest  in  protecting  sensitive. 


confidential  and  privileged  information 
and  records  generated  by  its  supervisory 
and  regulatory  work. 

The  proposed  rule  is  essentially 
procedural,  not  substantive.  It  does  not 
create  a  right  to  obtain  records  or  the 
testimony  of  an  NCUA  employee  nor 
does  it  create  any  additional  right  or 
privilege  not  already  available  to  NCUA 
to  deny  such  a  request.  The  NCUA  is 
not  making  any  waiver  of  its  sovereign 
immunity.  Failure  to  comply  with  the 
rule,  however,  is  a  basis  for  denying  a 
request. 

The  NCUA  is  interested  in  receiving 
comments  on  the  application  of  the 
proposed  regulation  to  former  as  well  as 
current  employees,  including  its 
application  to  proceedings  to  which 
NCUA  is  a  party,  the  exception  from 
coverage  for  expert  testimony  by  former 
employees,  and  any  other  factors  that 
commenters  believe  the  NCUA  should 
consider  in  addition  to  those  set  out  in 
§  792.46  in  reaching  a  final 
determination. 

Legal  Authority 

Numerous  government  agencies  and 
departments,  well  over  60,  have 
promulgated  regulations  governing  the 
circumstances  and  manner  in  which  an 
employee  may  respond  to  demands  for 
testimony  or  production  of  documents. 
These  regulations,  issued  under  the 
authority  of  5  U.S.C.  301,  the  so-called 
housekeeping  statute,  are  separate  from 
FOIA  regulations.  In  addition,  the 
NCUA  has  authority  under  the  Federal 
Credit  Union  Act  (Act)  to  issue  “rules  as 
it  sees  fit  for  the  transaction  of  its 
business,”  12  U.S.C.  1752a(d),  and 
regulations  as  are  “necessary  and 
appropriate  to  carry  out  the  provisions” 
of  the  Act,  12  U.S.C.  1789(a)(10). 

Section  301  of  Title  5  expressly  states 
that  it  does  not  provide  a  basis  for 
withholding  information  or  limiting  the 
availability  of  records  but  authorizes  the 
head  of  an  executive  agency  to  issue 
“regulations  for  the  government  of  his 
department,  the  conduct  of  its 
employees,  the  distribution  and 
performance  of  its  business  and  the 
custody,  use,  and  preservation  of  its 
records,  papers,  and  property.”  Id. 

These  regulations  are  called  Touhy 
regulations  after  a  landmark  Supreme 
Court  case.  United  States  ex  re I.  Touhy 
v.  Ragen,  340  U.S.  462  (1951). 

The  Touhy  case  was  the  first  in  a  long 
line  of  cases  that  have  upheld 
regulations  restricting  the  right  of 
private  litigants  to  require  testimony  or 
production  of  documents  from 
employees  of  federal  agencies.  In  Touhy, 
the  Supreme  Court  held  that  a 
Department  of  justice  (DOJ)  official, 
acting  on  order  of  the  Attorney  General, 
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could  not  be  held  in  contempt  for 
declining  to  produce  records  in 
response  to  a  subpoena.  The  Court 
reasoned  that  the  variety  of  information 
contained  in  the  files  of  any  government 
agency  and  the  possibilities  of  harm 
from  unrestricted  disclosure  in  court 
necessitate  centralizing  determinations 
as  to  whether  to  obey  or  challenge  a 
subpoena.  The  Court  stated  that  it  was 
appropriate  for  the  Attorney  General  to 
prescribe  regulations  for  the 
preservation  of  DOJ  records. 

Federal  circuit  and  district  courts 
have  consistently  held  that  a  person 
seeking  testimony  or  records  from  an 
agency  must  comply  with  the  agency’s 
Touhy  regulation  prior  to  seeking 
judicial  enforcement  of  a  subpoena. 
Colonial  Savings  and  Loan  Assoc,  v.  St. 
Paul  Fire  and  Marine  Ins.  Co.,  89  F.R.D. 
481,  484  (D.  Kan.  1980);  Marcouxv. 
Mid-States  Livestock,  66  F.R.D.  573,  575 
n.  1  (W.D.  Mo.  1975);  Davis  v.  Braswell 
Motor  Freight  Lines,  Inc.,  363  F.2d  600 
(5th  Cir.  1966).  v 

Generally,  courts  cannot  compel  an 
agency  employee  who  is  the  subject  of 
a  subpoena  to  testify  or  produce  records 
in  violation  of  the  agency’s  Touhy 
regulation.  Touhy,  340  U.S.  at  467-70; 
United  States  Steel  Corp.  v.  Mattingly, 
663  F.2d  68  (10th  Cir.  1980).  Courts 
have  also  upheld  regulations  that  limit 
federal  employees  testifying  about 
purely  factual  information. 

Southeastern  Pa.  Transp.  Auth.  v. 
General  Motors  Corp.,  103  F.R.D.  12 
(E.D.  Pa.  1984);  Kline  v.  Martin,  345  F. 
Supp.  31  (E.D.  Va.  1972).  Consequently, 
a  limited  or  conditional  authorization  to 
testify  or  produce  records  does  not 
waive  an  employee’s  immunity  from 
contempt  or  compulsion  with  regard  to 
releasing  records  or  testifying  on 
unauthorized  matters.  Swett  v.  Schenk, 
792  F.2d  1447,  1451-52  (9th  Cir.  1986). 

Agencies  may  also  restrict  the 
testimony  of  former  employees.  Fowkes 
v.  Dravo  Corporation,  5  F.R.D.  51  (E.D. 
Pa.  1945).  In  the  Fowkes  case,  a  former 
employee  and  a  current  employee  of  the 
Treasury  Department  refused  to  testify 
or  produce  documents  pursuant  to 
subpoenas  because  they  were  instructed 
not  to  do  so  by  the  Deputy 
Commissioner  of  Internal  Revenue. 
Because  the  employees  obtained  the 
information  while  in  their  official 
positions,  disclosure  could  not  be 
permitted  unless  in  accordance  with  a 
Treasury  regulation  and  a  Treasury 
Department  circular.  The  court  upheld 
the  Treasury  Department’s  refusal  to 
allow  the  testimony,  at  least  until  the 
procedures  in  the  Department  circular 
were  followed.  The  court  based  its 
decision  on  the  nature  of  the 
information.  Thus,  it  is  generally 


understood  that,  as  long  as  a  former 
employee  acquired  the  information  in 
an  official  capacity,  persons  seeking  his 
or  her  testimony  are  still  required  to 
comply  with  an  agency  regulation 
limiting  disclosure  or  testimony.  As 
noted  previously,  the  proposed  rule  will 
not  bar  former  NCUA  employees  from 
serving  as  expert  witnesses,  however, 
former  NCUA  employees  are  prohibited 
from  testifying  about  specific  matters  for 
which  they  had  responsibility  during 
their  employment  unless  permission  is 
granted  pursuant  to  the  regulation. 

With  respect  to  the  cost  of  processing 
and  responding  to  requests  for  records 
and  testimony,  an  agency  may  prescribe 
regulations  establishing  the  charge  for  a 
service  or  thing  of  value  provided  by  the 
agency.  31  U.S.C.  9701. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  die  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  proposed 
regulation  may  have  on  a  substantial 
number  of  small  credit  unions,  meaning 
those  under  $1  million  in  assets. 

The  NCUA  Board  has  determined  and 
certifies  that  the  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  The 
reasons  for  this  determination  are  that 
the  copying  and  witness  fees  to  be 
charged  to  persons  and  entities 
submitting  requests  under  the  regulation 
are  not  large  and  will  not  create  a 
financial  burden.  The  proposed  rule 
will  not  create  any  significant  demand 
for  legal,  accounting,  or  consulting 
expenditures.  Accordingly,  the  NCUA 
Board  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  NCUA  has  determined  that  the 
requirement  that  a  person  must  submit 
a  written  request  containing  the 
information  identified  in  §  792.43  in 
order  to  obtain  nonpublic  records  or  the 
testimony  of  an  NCUA  employee 
constitutes  a  collection  of  information 
under  the  Paperwork  Reduction  Act. 
NCUA  is  submitting  a  copy  of  this 
proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

It  is  NCUA’s  view  that  the  time  spent 
in  preparing  a  written  request  will 
ensure  the  fair  and  efficient  processing 
of  such  requests.  In  addition,  the 
information  and  analysis  is  related  to 
the  need  for  the  evidence  and,  given 
that  the  written  request  arises  in  the 
context  of  a  legal  proceeding,  this  is 


work  that  will  most  likely  already  have 
been  undertaken  by  the  requester  as  part 
of  the  preparation  of  the  case. 

The  NCUA  estimates  that  it  will  take 
an  average  of  two  or  three  hours  to 
prepare  the  written  request.  The  NCUA 
currently  receives  two  or  three  requests 
per  month  so  the  total  annual  reporting 
burden  is  estimated  to  be  no  more  than 
72  hours. 

The  Paperwork  Reduction  Act  of  1995 
and  OMB  regulations  require  that  the 
public  be  provided  an  opportunity  to 
comment  on  information  collection 
requirements,  including  an  agency’s 
estimate  of  the  burden  of  the  collection 
of  information.  The  NCUA  Board  invites 
comment  on:  (1)  whether  the  collection 
of  the  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  NCUA;  (2)  the  accuracy  of  the 
NCUA’s  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of 
collection  of  information.  Send 
comments  to:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  10202, 
Washington,  DC  20503.  Attn:  Alexander 
T.  Hunt.  Please  send  NCUA  a  copy  of 
any  comments  you  submit  to  OMB. 
NCUA  will  publish  a  notice  in  the 
Federal  Register  once  OMB  action  is 
taken  on  the  submitted  request. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  rule  between 
30  and  60  days  after  publication  of  the 
proposed  rule  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  NCUA  Board  on  the  proposed  rule. 

Executive  Order  12612 

The  NCUA  Board  has  determined  that 
this  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

List  of  Subjects  in  12  CFR  Part  792 

Administrative  practice  and 
procedure,  Credit  unions,  Confidential 
business  information.  Freedom  of 
Information  Act,  Government 
employees,  Reporting  and 
recordkeeping  requirements, 

Subpoenas. 
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By  the  National  Credit  Union 
Administration  Board  on  April  16, 1997. 
Becky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  NCUA  proposes  to  amend  12 
CFR  part  792  as  set  forth  below: 

PART  792— {AMENDED] 

1.  The  authority  citation  for  part  792 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a,  552b; 

12  U.S.C.  1752a(d).  1766, 1789, 1795f;  E.O. 
12600,  52  FR  23781,  3  CFR,  1987  Comp.,  p. 
235;  E.0. 12958,  60  FR  19825,  3  CFR,  1995 
Comp.,  p.  333. 

2.  Amend  §  792.4  to  remove 
paragraph  (b)(3)  and  revise  paragraph  (a) 
to  read  as  follows: 

$  792.4  Release  of  exempt  records. 

(a)  Prohibition  against  disclosure. 
Except  as  provided  in  paragraph  (b)  of 
this  section  and  subpart  C  of  this  part, 
no  officer,  employee,  or  agent  of  NCUA 
or  of  any  federally-insured  credit  union 
shall  disclose  or  permit  the  disclosure  of 
any  exempt  records  of  the  Agency  to 
any  person  other  than  those  NCUA  or 
credit  union  officers,  employees,  or 
agents  properly  entitled  to  such 
information  for  the  performance  of  their 
official  duties. 

***** 

3.  Revise  subpart  C  of  part  792  to  read 
as  follows: 

Subpart  C— Production  of  Nonpublic 
Records  and  Testimony  of  NCUA 
Employees  in  Legal  Proceeding? 

Sec. 

792.40  What  does  this  subpart  prohibit? 

792.41  When  does  this  subpart  apply? 

792.42  How  do  I  request  nonpuhlic  records 
or  testimony? 

792.43  What  must  my  written  request 
contain? 

792.44  When  should  I  make  a  request? 

792.45  Where  do  I  send  my  request? 

792.46  What  will  the  NCUA  do  with  my 
request? 

792.47  If  my  request  is  granted,  what  fees 
apply? 

792.48  If  my  request  is  granted,  what 
restrictions  may  apply? 

792.49  Definitions. 

Subpart  C — Production  of  Nonpublic 
Records  and  Testimony  of  NCUA 
Employees  in  Legal  Proceedings 

$  792.40  What  does  this  subpari  prohibit? 

This  subpart  prohibits  the  release  cf 
nonpublic  records  or  the  appearance  of 
an  NCUA  employee  to  testify  in  legal 
proceedings  except  as  provided  in  this 
subpart.  Any  person  possessing 
nonpublic  records  may  release  them  or 
permit  their  disclosure  only  as  provided 
in  this  subpart. 


(a)  Duty  of  NCUA  employees.  (1)  If  an 
NCUA  employee  is  served  with  a 
subpoena  requiring  him  or  her  to  appear 
as  a  witness  or  produce  records,  the 
employee  must  promptly  notify  the 
Office  of  General  Counsel.  The  General 
Counsel  has  the  authority  to  instruct 
NCUA  employees  to  refuse  appearing  as 
a  witness  or  to  withhold  nonpublic 
records.  The  General  Counsel  may  let  an 
NCUA  employee  provide  testimony, 
including  expert  or  opinion  testimony, 
if  the  General  Counsel  determines  that 
the  need  for  the  testimony  clearly 
outweighs  contrary  considerations. 

(2)  If  a  court  or  other  appropriate 
authority  orders  or  demands  expert  or 
opinion  testimony  or  testimony  beyond 
authorized  subjects  contrary  to  the 
General  Counsel’s  instructions,  an 
NCUA  emp  oyee  must  immediately 
notify  the  General  Counsel  of  the  order 
and  respectfully  decline  to  comply.  An 
NCUA  employee  must  decline  to  answer 
questions  on  the  grounds  that  this 
subpart  forbids  such  disclosure  and 
should  produce  a  copy  of  this  subpart, 
request  an  opportunity  to  consult  with 
the  Office  of  General  Counsel,  and 
explain  that  providing  such  testimony 
without  approval  may  expose  him  or 
her  to  disciplinary  or  other  adverse 
action. 

(b)  Duty  of  persons  who  are  not  NCUA 
employees.  (1)  If  you  are  not  an  NCUA 
employee  but  have  custody  of 
nonpuhlic  records  and  are  served  with 

a  subpoena  requiring  you  to  appear  as 
a  witness  or  produce  records,  you  must 
promptly  notify  the  NCUA  about  the 
subpoena.  Also,  you  must  notify  the 
issuing  court  or  authority  and  the 
person  or  entity  for  whom  the  subpoena 
was  issued  of  the  contents  of  this 
subpart.  Notice  to  the  NCUA  is  made  by 
sending  a  copy  of  the  subpoena  to  the 
General  Counsel  of  the  NCUA,  Office  of 
General  Counsel,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  After 
receiving  notice,  the  NCUA  may  advise 
the  issuing  court  or  authority  and  the 
person  or  entity  for  whom  the  subpoena 
was  issued  that  this  subpart  applies  and, 
in  addition,  may  intervene,  attempt  to 
have  the  subpoena  quashed  or 
withdrawn,  or  register  appropriate 
objections. 

(2)  After  notifying  the  Office  of 
General  Counsel,  you  should  respond  to 
a  subpoena  by  appearing  at  the  time  and 
place  stated  in  the  subpoena.  Unless 
authorized  by  the  General  Counsel,  you 
should  decline  to  produce  any  records 
or  give  any  testimony,  basing  your 
refusal  on  this  subpart.  If  the  issuing 
court  or  authority  orders  the  disclosure 
of  records  or  orders  you  to  testify,  you 
should  continue  to  decline  to  produce 


records  or  testify  and  should  advise  the 
Office  of  General  Counsel. 

(c)  Penalties.  Anyone  who  discloses 
nonpublic  records  or  gives  testimony 
related  to  those  records,  except  as 
expressly  authorized  by  the  NCUA  or  as 
ordered  by  a  federal  court  after  NCUA 
has  had  the  opportunity  to  be  heard, 
may  face  the  penalties  provided  in  18 
U.S.C.  641  and  other  applicable  laws. 
Also,  former  NCUA  employees,  in 
addition  to  the  prohibition  contained  in 
this  subpart,  are  subject  to  the 
restrictions  and  penalties  of  18  U.S.C. 
207. 

$  792.41  When  does  this  subpart  apply? 

This  subpart  applies  if  you  want  to 
obtain  nonpublic  records  or  testimony 
of  a  NCUA  employee  for  legal 
proceedings.  It  doesn’t  apply  to  records 
that  the  NCUA  is  required  to  release 
under  the  Freedom  of  Information  Act 
(FOIA),  records  which  the  NCUA 
releases  to  federal  or  state  investigatory 
agencies  under  §  792.4(b)(2),  or  the 
Privacy  Act,  5  U.S.C.  552a. 

$  792.42  How  do  >  request  nonpublic 
records  or  testimony? 

(a)  To  request  nonpublic  records  or 
the  testimony  of  an  NCUA  employee, 
you  must  submit  a  written  request  to  the 
General  Counsel  of  the  NCUA.  If  you 
serve  a  subpoena  on  the  NCUA  or  an 
NCUA  employee  before  submitting  a 
written  request  and  receiving  a  final 
determination,  the  NCUA  will  oppose 
the  subpoena  on  the  grounds  that  you 
failed  to  follow  the  requirements  of  this 
subpart.  You  may  serve  a  subpoena  as 
long  as  it  is  accompanied  by  a  written 
request  that  complies  with  this  subpart. 

(b)  To  request  nonpublic  records  that 
are  part  of  the  records  of  the  Office  of 
the  Inspector  General  or  the  testimony 
of  an  NCUA  employee  on  matters 
within  the  knowledge  of  the  NCUA 
employee  as  a  result  of  his  or  her 
employment  with  the  Office  of  the 
Inspector  General,  you  must  submit  a 
written  request  to  the  Office  of  the 
Inspector  General.  Your  request  will  be 
handled  in  accordance  with  the 
provisions  of  this  subpart  except  that 
the  Inspector  General  will  be 
responsible  for  those  determinations 
that  would  otherwise  be  made  by  the 
General  Counsel. 

§  792.43  What  must  my  written  request 
contain? 

Your  written  request  for  records  or 
testimony  must  include: 

(a)  The  caption  of  the  legal 
proceeding,  docket  number,  and  name 
of  the  court  or  other  authority  involved. 

(b)  A  copy  of  the  complaint  or 
equivalent  document  setting  forth  the 
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assertions  in  the  case  and  any  other 
pleading  or  document  necessary  to 
show  relevance. 

(c)  A  list  of  categories  of  records 
sought,  a  detailed  description  of  how 
the  information  sought  is  relevant  to  the 
issues  in  the  legal  proceeding,  and  a 
specific  description  of  the  substance  of 
the  testimony  or  records  sought. 

(d)  A  statement  as  to  how  die  need  for 
the  information  outweighs  the  need  to 
maintain  the  confidentiality  of  the 
information  and  outweighs  the  burden 
on  the  NCUA  to  produce  the  records  or 
provide  testimony. 

(e)  A  statement  indicating  that  the 
information  sought  is  not  available  from 
another  source,  such  as  a  credit  union’s 
own  books  and  records,  other  persons  or 
entities,  or  the  testimony  of  someone 
other  than  an  NCUA  employee,  for 
example,  retained  experts. 

(f)  A  description  of  all  prior  decisions, 
orders,  or  pending  motions  in  the  case 
that  bear  upon  the  relevance  of  the 
records  or  testimony  you  want. 

(g)  The  name,  address,  and  telephone 
number  of  counsel  to  each  party  in  the 
case. 

(h)  An  estimate  of  the  amount  of  time 
you  anticipate  that  you  and  other  parties 
will  need  with  each  NCUA  employee  for 
interviews,  depositions,  or  testifying. 

$  792.44  When  should  I  make  a  request? 

You  should  submit  your  request  at 
least  45  days  before  the  date  that  you 
need  the  records  or  testimony.  If  you 
want  to  have  your  request  processed  in 
less  time,  you  must  explain  why  you 
couldn’t  submit  the  request  earlier  and 
why  you  need  expedited  processing.  If 
you  are  requesting  the  testimony  of  an 
NCUA  employee,  the  NCUA  expects 
you  to  anticipate  your  need  for  the 
testimony  in  sufficient  time  to  obtain  it 
by  a  deposition.  The  General  Counsel 
may  deny  a  request  for  testimony  at  a 
legal  proceeding  unless  you  explain 
why  you  could  not  use  deposition 
testimony.  The  General  Counsel  will 
determine  the  location  of  a  deposition 
taking  into  consideration  the  NCUA’s 
interest  in  minimizing  the  disruption  for 
an  NCUA  employee’s  work  schedule 
and  the  costs  and  convenience  of  other 
persons  attending  the  deposition. 

$  792.45  Where  do  I  send  my  request? 

You  must  send  your  request  or 
subpoena  for  records  or  testimony  to  the 
attention  of  the  General  Counsel  for  the 
NCUA,  Office  of  General  Counsel,  1775' 
Duke  Street,  Alexandria,  Virginia 
22314—3428.  You  must  send  your 
request  or  subpoena  for  records  or 
testimony  from  the  Office  of  the 
Inspector  General  to  the  attention  of  the 
NCUA  Inspector  General,  1775  Duke 


Street,  Alexandria,  Virginia  22314- 
3428. 

§  792.46  What  will  the  NCUA  do  with  my 
request? 

(а)  Factors  the  NCUA  will  consider. 

The  NCUA  may  consider  various  factors 
in  reviewing  a  request  for  nonpublic 
records  or  testimony  of  NCUA 
employees,  including: 

(1)  Whether  disclosure  would  assist  or 
hinder  the  NCUA  in  performing  its 
statutory  duties  or  use  NCUA  resources 
unreasonably,  including  whether 
responding  to  the  request  will  interfere 
with  NCUA  employees’  ability  to  do 
their  work. 

(2)  Whether  disclosure  is  necessary  to 
prevent  the  perpetration  of  a  fraud  or 
other  injustice  in  the  matter  or  if  you 
can  get  the  records  or  testimony  you 
want  from  sources  other  than  the 
NCUA. 

(3)  Whether  the  request  is  unduly 
burdensome. 

(4)  Whether  disclosure  would  violate 
a  statute,  executive  order,  or  regulation, 
for  example,  the  Privacy  Act,  5  U.S.C. 
552a. 

(5)  Whether  disclosure  would  reveal 
confidential,  sensitive  or  privileged 
information,  trade  secrets  or  similar, 
confidential  commercial  or  financial 
information,  or  would  otherwise  be 
inappropriate  for  release  and,  if  so, 
whether  a  confidentiality  agreement  or 
protective  order  as  provided  in 

§  792.48(a)  can  adequately  limit  the 
disclosure. 

(б)  Whether  the  disclosure  would 
interfere  with  law  enforcement 
proceedings,  compromise  constitutional 
rights,  or  hamper  NCUA  research  or 
investigatory  activities. 

(7)  Whether  the  disclosure  could 
result  in  NCUA  appearing  to  favor  one 
litigant  over  another. 

(8)  Any  other  factors  the  NCUA 
determines  to  be  relevant  to  the  interests 
of  the  NCUA. 

(b)  Review  of  your  request.  The  NCUA 
will  process  your  request  in  the  order  it 
is  received.  The  NCUA  will  try  to 
respond  to  your  request  within  45  days, 
but  this  may  vary  depending  on  the 
scope  of  your  request. 

(c)  Final  determination.  The  General 
Counsel  makes  the  final  determination 
on  requests  for  nonpublic  records  or 
NCUA  employee  testimony.  All  final 
determinations  are  in  the  sole  discretion 
of  the  General  Counsel.  The  General 
Counsel  will  notify  you  and  the  court  or 
other  authority  of  the  final 
determination  of  your  request.  In 
considering  your  request,  the  General 
Counsel  may  contact  you  to  inform  you 
of  the  requirements  of  this  subpart,  ask 
that  the  request  or  subpoena  be 


modified  or  withdrawn,  or  may  try  to 
resolve  the  request  or  subpoena 
informally  without  issuing  a  final 
determination.  You  may  seek  judicial 
review  of  the  final  determination  under 
the  Administrative  Procedure  Act,  5 
U.S.C.  702. 

§  792.47  If  my  request  is  granted,  what 
fees  apply? 

(a)  Generally.  You  must  pay  any  fees 
associated  with  complying  with  your 
request,  including  copying  fees  for 
records  and  witness  fees  for  testimony. 
The  General  Counsel  may  condition  the 
production  of  records  or  appearance  for 
testimony  upon  advance  payment  of  a 
reasonable  estimate  of  the  fees. 

(b)  Fees  for  records.  You  must  pay  all 
fees  for  searching,  reviewing  and 
duplicating  records  produced  in 
response  to  your  request.  The  fees  will 
be  the  same  as  those  charged  by  the 
NCUA  under  its  Freedom  of  Information 
Act  regulations,  §  792.5. 

(c)  Witness  fees.  You  must  pay  the 
fees,  expenses,  and  allowances 
prescribed  by  the  court’s  rules  for 
attendance  by  a  witness.  If  no  such  fees 
are  prescribed,  the  local  federal  district 
court  rule  concerning  witness  fees,  for 
the  federal  district  court  closest  to 
where  the  witness  appears,  will  apply. 
For  testimony  by  current  NCUA 
employees,  you  must  pay  witness  fees, 
allowances,  and  expenses  to  the  General 
Counsel  by  check  made  payable  to  the 
“National  Credit  Union  Administration” 
within  30  days  from  receipt  of  NCUA’s 
billing  statement.  For  the  testimony  of  a 
former  NCUA  employee,  you  must  pay 
witness  fees,  allowances,  and  expenses 
directly  to  the  former  employee,  in 
accordance  with  28  U.S.C.  1821  or  other 
applicable  statutes. 

(d)  Certification  of  records.  The 
NCUA  may  authenticate  or  certify 
records  to  facilitate  their  use  as 
evidence.  If  you  require  authenticated 
records,  you  must  request  certified 
copies  at  least  45  days  before  the  date 
they  will  be  needed.  The  request  should 
be  sent  to  the  General  Counsel.  You  will 
be  charged  a  certification  fee  of  $5.00 
per  document. 

(e)  Waiver  of  fees.  A  waiver  or 
reduction  of  any  fees  in  connection  with 
the  testimony,  production,  or 
certification  or  authentication  of  records 
may  be  granted  in  the  discretion  of  the 
General  Counsel.  Waivers  will  not  be 
granted  routinely.  If  you  request  a 
waiver,  your  request  for  records  or 
testimony  must  state  the  reasons  why  a 
waiver  should  be  granted. 
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$792.48  If  my  request  Is  granted,  what 
restrictions  apply? 

(a)  Records.  The  General  Counsel  may 
impose  conditions  or  restrictions  on  the 
release  of  nonpublic  records,  including 
a  requirement  that  you  obtain  a 
protective  order  or  execute  a 
confidentiality  agreement  with  the  other 
parties  in  the  legal  proceeding  that 
limits  access  to  and  any  further 
disclosure  of  the  nonpublic  records.  The 
terms  of  a  confidentiality  agreement  or 
protective  order  must  be  acceptable  to 
the  General  Counsel.  In  cases  where 
protective  orders  or  confidentiality 
agreements  have  already  been  executed, 
the  NCUA  may  condition  the  release  of 
nonpublic  records  on  an  amendment  to 
the  existing  protective  order  or 
confidentiality  agreement. 

(b)  Testimony.  The  General  Counsel 
may  impose  conditions  or  restrictions 
on  the  testimony  of  NCUA  employees, 
including,  for  example,  limiting  the 
areas  of  testimony  or  requiring  you  and 
the  other  parties  to  the  legal  proceeding 
to  agree  that  the  transcript  of  the 
testimony  will  be  kept  under  seal  or  will 
only  be  used  or  made  available  in  the 
particular  legal  proceeding  for  which 
you  requested  the  testimony.  The 
General  Counsel  may  also  require  you  to 
provide  a  copy  of  the  transcript  of  the 
testimony  to  the  NCUA  at  your  expense. 

§792.49  Definitions. 

Legal  proceedings  means  any  matter 
before  any  federal,  state  or  foreign 
administrative  or  judicial  authority, 
including  courts,  agencies, 
commissions,  boards  or  other  tribunals, 
involving  such  proceedings  as  lawsuits, 
licensing  matters,  hearings,  trials, 
discovery,  investigations,  mediation  or 
arbitration.  When  the  NCUA  is  a  party 
to  a  legal  proceeding,  it  will  be  subject 
to  the  applicable  rules  of  civil  procedure 
governing  production  of  documents  and 
witnesses,  however,  this  subpart  will 
still  apply  to  the  testimony  of  former 
NCUA  employees. 

NCUA  employee  means  current  and 
former  officials,  members  of  the  Board, 
officers,  directors,  employees  and  agents 
of  the  National  Credit  Union 
Administration,  including  contract 
employees  and  consultants  and  their 
employees.  This  definition  does  not 
include  persons  who  are  no  longer 
employed  by  the  NCUA  and  are  retained 
or  hired  as  expert  witnesses  or  agree  to 
testify  about  general  matters,  matters 
available  to  the  public,  or  matters  with 
which  they  had  no  specific  involvement 
or  responsibility  during  their 
employment. 

Nonpublic  records  means  any  NCUA 
records  that  are  exempt  from  disclosure 
under  $  792.3,  the  NCUA  regulations 


implementing  the  provisions  of  the 
Freedom  of  Information  Act.  For 
example,  this  means  records  created  in 
connection  with  NCUA’s  examination 
and  supervision  of  insured  credit 
unions,  including  examination  reports, 
internal  memoranda,  and 
correspondence,  and,  also,  records 
created  in  connection  with  NCUA’s 
enforcement  and  investigatory 
responsibilities. 

Subpoena  means  any  order,  subpoena 
for  records  or  other  tangible  things  or  for 
testimony,  summons,  notice  or  legal 
process  issued  in  a  legal  proceeding. 

Testimony  means  any  written  or  oral 
statements  made  by  an  individual  in 
connection  with  a  legal  proceeding 
including  personal  appearances  in  court 
or  at  depositions,  interviews  in  person 
or  by  telephone,  responses  to  written 
interrogatories  or  other  written 
statements  such  as  reports,  declarations, 
affidavits,  or  certifications  or  any 
response  involving  more  than  the 
delivery  of  records. 

[FR  Doc.  97-10373  Filed  4-23-97;  8:45  am] 

BILLING  CODE  753S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  96-NM-270-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  Equipped  With  Heath  Tecna 
Aerospace  Extended  Special  Concept 
Interior  III  Installed  in  Accordance  With 
Supplemental  Type  Certificate 
SA4744NM 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  DC-9-80 
series  airplanes.  This  proposed  would 
require  an  inspection  to  detect 
discrepancies  of  electrical  plugs  and 
receptacles  of  the  sidewall  lighting 
system  in  the  passenger  cabin,  and  to 
verify  that  the  ends  of  all  pins  and 
sockets  are  even  and  that  they  are  seated 
and  locked  into  place.  The  proposed  AD 
also  would  require  replacement  of  any 
discrepant  part  with  a  new  part,  and 
modification  of  the  electrical  wiring  and 
connectors  of  the  sidewall  lighting 
system  in  the  passenger  cabin.  This 


proposal  is  prompted  by  reports  of 
failures  of  the  electrical  connectors  in 
the  sidewall  fluorescent  lighting,  which 
resulted  in  smoke  or  lighting 
interruption  in  the  passenger  cabin.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failures  of  the 
electrical  connectors,  which  could 
result  in  poor  socket/pin  contact, 
excessive  heat,  electrical  arcing,  and 
consequently,  connector  burn  through 
and  smoke  in  the  passenger  cabin. 

DATES:  Comments  must  be  received  by 
June  2, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
270-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Hexcel  Interiors  (formerly  Heath  Tecna 
Aerospace),  3225  Woburn  Street, 
Bellingham,  Washington  98226.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Oshiro,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2793; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  96-NM-270-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96— NM— 270-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

The  FAA  has  received  reports  of 
failures  of  the  electrical  connectors  in 
the  sidewall  fluorescent  lighting  on 
Model  DC-9-80  series  airplanes,  which 
resulted  in  smoke  or  lighting 
interruption  in  the  passenger  cabin. 
[These  airplanes  were  delivered  with 
Heath  Tecna  Aerospace  extended 
spacial  concept  interior  (ESCI)  HI  as  part 
of  the  original  equipment.]  Investigation 
revealed  that  these  connectors  became 
internally  overheated.  The  cause  of  this 
internal  overheating  has  been  attributed 
to  physically  damaged  or  improperly 
connected  connectors.  This  condition,  if 
not  corrected,  could  result  in  poor 
socket/pin  contact,  excessive  heat, 
electrical  arcing,  and  consequently, 
connector  bum  through  and  smoke  in 
the  passenger  cabin. 

There  have  been  no  reports  of  such 
occurrences  on  McDonnell  Douglas 
Model  DC-9-80  series  airplanes 
equipped  with  Heath  Tecna  Aerospace 
ESCI  III  installed  in  accordance  with 
Supplemental  Type  Certificate 
SA4744NM.  However,  the  sidewall 
lighting  configuration  of  these  airplanes 
is  similar  in  design  to  that  of  the 
affected  Model  DC-9-80  series  airplanes 
(delivered  with  ESCI  III  as  part  of  the 
original  equipment).  Therefore,  both  of 
these  airplanes  may  be  subject  to  the 
same  unsafe  condition.  The  FAA  has 
previously  issued  AD  95-08-04, 
amendment  39-9193  (60  FR  19348, 
April  18, 1995),  which  addresses  the 
identified  unsafe  condition  on  certain 
Model  DC-9-80  series  airplanes 
equipped  with  Heath  Tecna  Aerospace 
ESCI  Iff  as  part  of  the  original 
equipment. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Heath  Tecna  Service  Bulletin  H0655- 
33-01,  dated  March  28, 1996,  which 


describes  procedures  for  performing  a 
visual  inspection  to: 

•  Detect  discrepancies  (i.e.,  damage, 
bum  marks,  and  black  or  brown 
discoloration)  of  the  electrical  plugs 
having  part  number  (P/N)  MS3126F15P, 
and  receptacles  having  P/N 
MS3124E15S  of  the  sidewall  lighting 
system  in  the  passenger  cabin;  and 

•  Verify  that  the  ends  of  all  pins  and 
sockets  are  even  and  that  they  are  seated 
properly  and  locked  into  place. 

Tne  service  bulletin  also  describes 
procedures  for  replacement  of  any 
discrepant  part  with  a  new  part,  and 
modification  of  the  electrical  wiring  and 
connectors  of  the  sidewall  lighting 
system  in  the  passenger  cabin.  This 
modification  involves: 

•  Removal  of  two  230  volt  alternating 
current  (VAC),  400  hertz  (Hz)  power 
wires  from  pins  B  and  K  of  the  existing 
connectors  of  the  sidewall  lighting; 

•  Installation  of  two  separate  single 
contact  connectors  on  two  230  VAC,  400 
Hz  wires  external  to  each  of  the 
applicable  connectors; 

•  Installation  or  reinstallation  of  wire 
protection  J-channel  with  applicable 
disconnect  placard  at  the  connector 
locations  on  the  stowage  compartments. 

Accomplishment  of  the  modification 
will  minimize  the  possibility  of 
connector  failure. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  visual  inspection  to  detect 
discrepancies  of  certain  electrical  plugs 
and  receptacles  of  the  sidewall  lighting 
system  in  the  passenger  cabin,  and  to 
verify  that  the  ends  of  all  pins  and 
sockets  are  even  and  that  they  are  seated 
and  locked  into  place.  The  proposed  AD 
also  would  require  replacement  of  any 
discrepant  part  with  a  new  part,  and 
modification  of  the  electrical  wiring  and 
connectors  of  the  sidewall  lighting 
system  in  the  passenger  cabin.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

There  are  approximately  28 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes  equipped  with  Heath 
Tecna  Aerospace  ESCI  III  installed  in 
accordance  with  STC  SA4744NM  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  28  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  75  work  hours  per 
airplane  (which  includes  access  and 


funcional  check)  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 

Required  parts  would  cost 
approximately  $1,700  per  airplane. 

Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $173,600,  or  $6,200  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action^  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  , 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  96-NM-2 70- 
AD. 

Applicability:  Model  DC-9-80  series 
airplanes,  equipped  with  Heath  Tecna 
Aerospace  Extended  Spacial  Concept  Interior 
III  Installed  in  Accordance  with 
Supplemental  Type  Certificate  SA4744NM, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failures  of  the  electrical 
connectors,  which  could  result  in  poor 
socket/pin  contact,  excessive  heat,  electrical 
arcing,  and  consequently,  connector  burn 
through  and  smoke  in  the  passenger  cabin, 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  accomplish  paragraph  (a)(1) 
and  (a)(2)  of  this  AD,  in  accordance  with 
Heath  Tecna  Service  Bulletin  H 0655-33— 01, 
dated  March  28, 1996. 

(1)  Perform  a  visual  inspection  to  detect 
discrepancies  (i.e.,  damage,  burn  marks,  and 
black  or  brown  discoloration)  of  the  electrical 
plugs  having  part  number  (P/N) 

MS3126F15P,  and  receptacles  having  P/N 
MS3124E15S  of  the  sidewall  lighting  system 
in  the  passenger  cabin,  and  to  verify  that  the 
ends  of  all  pins  and  sockets  are  even  and  that 
they  are  seated  and  locked  into  place,  in 
accordance  with  the  service  bulletin.  If  any 
discrepancy  is  detected,  prior  to  further 
flight,  replace  the  discrepant  part  with  a  new 
part  in  accordance  with  the  service  bulletin. 

(2)  Modify  the  electrical  Muring  and 
connectors  of  the  sidewall  lighting  system  in 
the  passenger  cabin  in  accordance  with 
paragraph  H.  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  17, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-10565  Filed  4-23-97;  8:45  am) 
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[Docket  No.  97-NM-35-AD] 

RIN  2120— AA  64 

Airworthiness  Directives;  Fairchild 
Model  F-27  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fairchild  Model  F-27  series  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
prohibit  positioning  power  levers  below 
the  flight  idle  stop  during  flight,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop  during  flight.  The 
proposed  AD  is  prompted  by  incidents 
and  accidents  involving  airplanes 
equipped  with  turboprop  engines  in 
which  the  propeller  ground  beta  range 
was  used  improperly  during  flight.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  airplane 
controllability,  or  engine  overspeed  and 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 

DATES:  Comments  must  be  received  by 
June  2, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-M-35- 
AD,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  LeVoci,  Aerospace  Engineer, 


Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7514;  fax 
(516)  568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  97-NM-35-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-35-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  recent  years,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the  beta 
range,  which  occurred  during  flight  on 
airplanes  equipped  with  turboprop 
engines.  (For  the  purposes  of  this 
proposal,  Beta  is  defined  as  the  range  of 
propeller  operation  intended  for  use 
during  taxi,  ground  idle,  or  reverse 
operations  as  controlled  by  the  power 
lever  settings  aft  of  the  flight  idle  stop.) 

Five  of  the  fourteen  in-flight  beta 
occurrences  were  classified  as 
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accidents.  In  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  during  flight.  Operation 
of  the  propellers  in  the  beta  range 
during  flight,  if  not  prevented,  could 
result  in  loss  of  airplane  controllability, 
or  engine  overspeed  with  consequent 
loss  of  engine  power. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12,  1996,  in  Seattle, 

Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in¬ 
flight  beta  operation  contained  in  the 
FAA-approved  airplane  flight  manual 
(AFM)  for  airplanes  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  affected  by 
the  above-referenced  conditions.) 

FAA’s  Determinations 

The  FAA  has  examined  the 
circumstances  and  reviewed  all 
available  information  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM’s  for 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  FAA  has 
determined  that  the  affected  airplanes 
include  those  that  are  equipped  with 
turboprop  engines  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  Fairchild  Model’F-27  series 
airplanes  meet  these  criteria,  the  FAA 
finds  that  the  AFM  for  these  airplanes 
must  be  revised  to  include  the 
limitation  and  statement  of 
consequences  described  previously. 

Explanation  of  the  Requirements  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Model  F-27 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require  revising 
the  Limitations  Section  of  the  AFM  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 


Cost  Impact 

There  are  approximately  70  Fairchild 
Model  F-27  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  7  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actioq^,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $60  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $420,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Maryland  Air  Industries:  Docket  97-NM- 
35— AD. 

Applicability:  All  Fairchild  Model  F-27 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  iq  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  .. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  In  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

“Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power.”  ^ 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on  April  17, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  97-10566  Filed  4-23-97;  8:45  am) 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  9S-NM-228-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  BAe  125-800A,  and  Model 
Hawker  800  and  Hawker  800XP  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  Model  BAe  125-800A 
and  -800B  series  airplanes,  and  Model 
Hawker  800  and  Hawker  800XP  series 
airplanes.  This  proposal  would  require 
modification  of  the  rudder.  This 
proposal  is  prompted  by  a  report 
indicating  that,  due  to  die  existing 
design  of  the  rudder,  overbias  or 
overbalance  of  the  rudder  occurs  during 
single  engine  handling.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  overbias  or 
overbalance  of  the  rudder,  which  could 
result  in  reduced  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
June  2, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
228-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-118W,  FAA, 
Wichita  Aircraft  Certification  Office, 
Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited  ' 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
‘  Docket  i 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made: /‘Comments  to 
Docket  Number  96-NM-228-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-228-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that,  during  flight  testing  of  a 
Raytheon  (Beech)  Model  Hawker  800 
series  airplane,  too  much  rudder  was 
being  applied  during  single  engine 
handling  (i.e.,  rudder  overbias).  The 
results  of  testing  also  revealed  that,  in 
certain  circumstances,  the  rudder  did 
not  naturally  return  to  its  trimmed  state 
after  being  moved  away  from  that 
position  (i.e.,  rudder  overbalance), 
which  causes  the  pilot  to  use  pedal 


force  to  restore  the  rudder  to  the 
trimmed  position. 

The  existing  design  of  the  rudder 
allows,  during  single  engine  operation, 
some  flow  separation  on  the  “out-of- 
wind”  side  of  the  rudder  during  critical 
combinations  of  rudder  and  sideslip 
angles.  It  also  causes  control  circuit 
friction  of  the  rudder  when  the  airplane 
is  accelerated  during  single  engine 
operation.  In  addition,  the  centering 
spring  of  the  rudder  does  not  produce 
consistent  installation  loads.  These 
conditions,  if  not  corrected,  could  result 
in  overbias  or  overbalance  of  the  rudder 
and  consequent  reduced  controllability 
of  the  airplane. 

The  rudder  of  Model  Hawker  800 
series  airplanes  is  similar  in  design  to 
that  of  Model  BAe  125-800A,  and 
Model  Hawker  800XP  series  airplanes. 
Therefore,  the  FAA  has  determined  that 
all  of  these  models  may  be  subject  to  the 
same  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  SB. 55-36- 
25F017A&B,  dated  April  15, 1996, 
which  describes  procedures  for 
modification  of  the  rudder.  The 
modification  involves  installation  of 
three  separation  triggers  that  are  half- 
round  in  radius  (0.375  inch)  on  the  left- 
and  right-hand  side  of  the  rudder  just 
ahead  of  the  hinge  line.  The 
modification  also  involves  removal  of 
the  spring  strut  of  the  rudder  and 
.  adjustment  and  reinstallation  of  it. 
Accomplishment  of  the  modification 
will  prevent  too  much  rudder 
application  during  rudder  bias 
operation. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  rudder.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

There  are  approximately  295  Beech 
(Raytheon)  Model  BAe  125-800A, 

-800B  series  airplanes,  and  Model 
Hawker  800  and  Hawker  800XP  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
190  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
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would  cost  approximately  $300  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $148,200,  or 
$780  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

*  List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  A  viation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13  [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Aircraft  Company  (Formerly 
Beech,  Raytheon  Corporate  Jets,  British 
Aerospace.  Hawker  Siddley,  et  al.): 

Docket  96-NM-2 28— AD. 

Applicability:  Model  BAe  125-800A,  and 
Model  Hawker  800  and  Hawker  800XP  series 
airplanes;  on  which  Raytheon  Modification 
25F017A&B  (reference  Raytheon  Service 
Bulletin  SB.55-36-25F017A&B)  has  not  been 
installed;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  Raytheon  Model  BAe  125-800B 
series  airplanes  are  similar  in  design  to  the 
airplanes  that  are  subject  to  the  requirements 
of  this  AD  and,  therefore,  also  may  be  subject 
to  the  unsafe  condition  addressed  by  this  AD. 
However,  as  of  the  effective  date  of  this  AD, 
those  models  are  not  type  certificated  for 
operation  in  the  United  States.  Airworthiness 
authorities  of  countries  in  which  the  Model 
BAe  12 5-800 B  series  airplanes  are  approved 
for  operation  should  consider  adopting 
corrective  action,  applicable  to  those  models, 
that  is  similar  to  the  corrective  action 
required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overbias  or  overbalance  of  the 
rudder,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  100  hours  time-in-service,  or 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  modify  the 
rudder  in  accordance  with  Raytheon  Service 
Bulletin  SB. 55— 36-25F017AAB,  dated  April 
15, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  17, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-10568  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  97-NM-34-AD] 

RIN  2120— A  A  64 

Airworthiness  Directives;  Fairchild 
Model  FH-227  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Fairchild  Model  FH-227  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  positioning  the  power 
levers  below  the  flight  idle  stop  during 
flight,  and  to  add  a  statement  of  the 
consequences  of  such  positioning  of  the 
power  levers.  This  proposal  is  prompted 
by  incidents  and  accidents  involving 
airplanes  equipped  with  turboprop 
engines  in  which  the  propeller  ground 
beta  range  was  used  improperly  during 
flight.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  airplane  controllability,  or  engine 
overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power 
levers  being  positioned  below  the  flight 
idle  stop  when  the  airplane  is  in  flight 
DATES:  Comments  must  be  received  by 
June  2, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
34-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  LeVoci,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  New  York  Aircraft 
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Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7514;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  97— NM— 34-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM— 103,  Attention:  Rules  Docket  No. 
97-NM-34-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  recent  years,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the 
ground  beta  range,  which  occurred 
while  the  airplane  was  in  flight  on 
airplanes  equipped  with  turboprop 
engines.  (For  the  purposes,  of  this 
proposal.  Beta  is  defined  as  the  range  of 
propeller  operation  intended  for  use 
during  taxi,  ground  idle,  or  reverse 
operations  as  controlled  by  the  power 
lever  settings  aft  of  the  flight  idle  stop.) 

Five  of  the  fourteen  in-flight  beta 
occurrences  were  classified  as 
accidents.  In  each  of  these  five  cases, 


operation  of  the  propellers  in  the  beta 
range  occurred  while  the  airplane  was 
in  flight.  Operation  of  the  propellers  in 
the  beta  range  during  flight,  if  not 
prevented,  could  result  in  loss  of 
airplane  controllability,  or  engine 
overspeed  and  consequent  loss  of 
engine  power. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12, 1996,  in  Seattle, 

Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in¬ 
flight  beta  operation  contained  in  the 
FAA-approved  airplane  flight  manual 
(AFM)  for  airplanes  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  affected  by 
the  above-referenced  conditions.) 

FAA’s  Determinations 

The  FAA  has  examined  the 
circumstances  and  reviewed  all 
available  information  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM’s  for 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  FAA  has 
determined  that  the  affected  airplanes 
include  those  that  are  equipped  with 
turboprop  engines  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  Fairchild  Model  FH-227 
series  airplanes  meet  these  criteria,  the 
FAA  finds  that  the  AFM  for  these 
airplanes  must  be  revised  to  include  the 
limitation  and  statement  of 
consequences  described  previously. 

Explanation  of  the  Requirements  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  FH-227 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require  revising 
the  Limitations  Section  of  the  AFM  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  add  a  statement 
of  the  consequences  of  positioning  the 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight. 

Interim  Action 

This  is  considered  interim  action 
until  fined  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 


Cost  Impact 

There  are  approximately  45  Fairchild 
Model  FH-227  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1  airplane  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  the 
single  U.S.  operator  is  estimated  to  be 
$60. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

$39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Maryland  Air  Industries:  Docket  97-NM- 
34— AD. 

Applicability:  All  Model  FH-227  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  April  17, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-10567  Filed  4-23-97;  8:45  am] 
BMJJNO  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-13] 

Modification  of  Class  E  Airspace; 

Mite  hail,  SD,  Mitchell  Municipal  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Mitchell,  SD. 
This  proposal  would  change  the  Class  E 
airspace  effective  times  and  dates  to  24 
hours  per  day  continuous.  Controlled 
airspace  extending  upward  from  the 
surface  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  intended  affect  of  this 
proposal  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

DATES:  Comments  must  be  received  on 
or  before  June  9, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGI^13,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  97- 
AGL-13.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Mitchell,  SD; 
this  proposal  would  provide  for 
operations  in  Class  E  airspace  from  the 
surface  on  a  24  hour  continuous  basis. 
Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  intended  effect  of  this 
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action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9D  dated  September 
4, 1996,  and  effective  September  16, 

1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 


Paragraph  6002  The  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 
***** 

AGLSDE2  Mitchell,  SD  [Revised] 

Mitchell  Municipal  Airport,  SD 
(Lat.  43°46'29"N.,  long.  98°02'19"W.) 
Mitchell  VOR/DME 
(Lat.  43°46'37"N.,  long.  98°02'15"W.) 
Within  a  4.2-mile  radius  of  Mitchell 
Municipal  Airport  and  within  2.4  miles  each 
side  of  the  Mitchell  VOR/DME  149°  radial, 
extending  from  the  4.2-mile  radius  zone  to  7 
miles  southeast  of  the  VOR/DME;  and  within 
2.4  miles  each  side  of  the  Mitchell  VOR/DME 
301°  radial,  extending  from  the  4.2-mile 
radius  zone  to  7  miles  northwest  of  the  VOR J 
DME. 

***** 

Issued  in  Des  Plaines,  Illinois  on  April  8, 
1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-10600  Filed  4-23-97;  8:45  am) 

BILLING  CODE  491CM3-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-14] 

Establishment  of  Class  E  Airspace; 
Bismark,  ND,  Bismark  Municipal 
Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Bismark, 
ND.  This  is  served  by  Federal  Aviation 
Regulations  Part  121  (14  CFR  Part  121) 
and  Part  135  (14  CFR  Part  135)  air 
carrier  operations.  Controlled  airspace 
extending  upward  from  the  surface  is 
needed  to  contain  aircraft  executing 
instrument  approach  procedures  after 
the  air  traffic  control  tower  is  closed. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  June  9, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGL-14,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 


Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 

Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  97- 
AGL-14.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  S.W.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
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Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Bismark, 

ND;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  instrument  flight  procedures 
at  Bismark  Municipal  Airport. 

Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  intended  affect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9D  dated  September 
4, 1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71 — [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

$71.1  [Amended) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6002  The  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 
***** 

AGL  ND  E2  Bismark,  ND  [New] 

(Lat.  46°46'26"N,  long  100°44'52"  W) 

Within  a  4.4-mile  radius  of  the  Bismark 
Municipal  Airport.  This  Class  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  be  published  in  the  Airport/ 
Facility  Directory. 

***** 

Issued  in  Des  Plaines,  Illinois  on  April  8, 
1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-10601  Filed  4-23-97;  8:45  am] 

BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-15] 

Modification  of  Class  E  Airspace; 
Medford,  Wl,  Medford,  Taylor  County 
Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Medford,  WI. 
A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SLAP)  to  Runway  27  has 
been  developed  for  Medford,  Taylor 
County  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 


The  intended  effect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  June  9, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGL-15,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 

Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in. 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal.  « 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  97- 
AGL-15.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  fight 
of  comments  received.  All  comments 
submitted  will  be  available  for 
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examination  in  the  Rules  Docket,  FAA, 
Great  Lake  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Medford,  WI; 
this  proposal  would  provide  adequate 
Class  E  airspace  for  operators  executing 
the  GPS  Runway  27  SLAP  at  Medford, 
Taylor  County  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to  - 
circumnavigate  the  area  or  otherwise 
comply  \*th  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to  < 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.89. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700 feet  or  more 
above  the  surface  of  the  earth. 
***** 

AGL  WI  E5  Medford,  WI  {New] 

Medford,  Taylor  County  Airport 

(Lat.  45°06'04"  N,  long.  90°18'12"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Medford,  Taylor  County 
Airport,  and  within  2.7  miles  each  side  of  the 
162  bearing  from  the  airport  extending  from 
the  6.6-mile  radius  to  7  miles  southeast  of  the 
airport 

*  *  '  *  *  *  * 

Issued  in  Des  Plaines,  Illinois  on  April  8, 
1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division.  • 

(FR  Doc.  97-10599  Filed  4-23-97;  8:45  am) 

BILLING  COOE  4910-13— M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-12] 

Establishment  of  Class  E  Airspace; 

Ely,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E2  airspace  at  Ely 
Municipal  Airport,  Ely,  MN  to 
accommodate  a  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  VOR/DME 
Runway  12/30.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

OATES:  Comments  must  be  received  on 
or  before  May  30, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGL-12,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 

Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
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are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  97- 
AGL-12.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  Concerned  with  this 
rulemking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also . 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E2  airspace  at  Ely 
Municipal  Airport,  Ely,  MN  to 
accommodate  a  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  VOR/DME 
Runway  12/30.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
affect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 


would  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designations  for  surface 
area  for  an  airport  are  published  in 
paragraph  6002  of  FAA  Order  7400.9D 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.G  106(g),  40103, 40113, 
40120;  E.O.  10834,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 
***** 

AGL  MN  E2  Ely,  MN  (New) 

Ely  Municipal  Airport,  MN 


(Lat  47#49'28"N,  long.  91°49'51"W) 

Ely  VOR/DME 

(Lat  47®49,19"N.  long.  91°49'49"W) 
Within  a  4-mile  radius  of  Ely  Municipal 
Airport  and  within  2.4  miles  each  side  of  the 
VOR/DME  108  radial  extending  from  the  4- 
mile  radius  to  7  miles  southeast  of  the  VOR / 
DME,  and  within  2.4  miles  each  side  of  the 
VOR/DME  302  radial  extending  from  the  4- 
mile  radius  to  7  miles  northwest  of  the  VOR/ 
DME. 

***** 

Issued  in  Des  Plaines,  Illinois  on  April  8, 
1997. 

Maureen  Woods, 

Manager.  Air  Traffic  Division. 

(FR  Doc.  97-10602  Filed  4-23-97;  8:45  am) 
BILLING  CODE  4914-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1 

[REG-209834-96] 

RIN  1 545-AU  30 

Empowerment  Zone  Employment 
Credit;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  of  proposed  regulations  relating 
to  the  period  employers  may  use  in 
computing  the  empowerment  zone 
employment  credit  under  section  1396 
of  die  Internal  Revenue  Code. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  May  7, 1997, 
beginning  at  10:00  a.m.  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  1396  of  the 
Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Monday,  December  16, 1996 
(61  FR  66000),  announced  that  the 
public  hearing  on  proposed  regulations 
under  section  1396  of  the  Internal 
Revenue  Code  would  be  held  on 
Wednesday,  May  7, 1997,  beginning  at 
10:00  a.m.,  in  iiie  NYU  Class  loom. 

Room  2615,  Internal  Revenue  Building, 
till  Constitution  Avenue,  NW., 
Washington,  DC. 
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The  public  hearing  scheduled  for 
Wednesday,  May  7, 1997  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  97-10662  Filed  4-23-97;  8:45  am) 

BILUNG  CODE  4*30-01 -U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-209040-88] 

RIN  1545-AM41 

Qualified  Electing  Fund  Elections; 
Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  T£is  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations 
permitting  certain  shareholders  to  make 
a  special  election  under  section  1295,  in 
lieu  of  the  election  currently  provided 
for  under  that  section,  with  respect  to 
certain  preferred  shares  of  a  passive 
foreign  investment  company  (PFIC). 

DATES:  The  public  hearing  originally 
scheduled  for  May  8, 1997,  beginning  at 
10  a.m.  is  cancelled.  * 

FOR  FURTHER  INFORMATION  CONTACT: 

Evangelista  C.  Lee  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7190  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  1293  and 
1295  of  the  Internal  Revenue  Code.  A 
notice  of  proposed  rulemaking  and 
public  hearing  appearing  in  the  Federal 
Register  on  Tuesday,  December  24, 1996 
(61  FR  67752),  announced  that  a  public 
hearing  would  be  held  on  Thursday, 
May  8, 1997,  beginning  at  10  a.m.,  in 
room  3313,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

The  public  hearing  scheduled  for 
Thursday,  May  8, 1997,  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit  Assistant  Chief 
Counsel  ( Corporate). 

{FR  Doc.  97-10663  Filed  4-23-97;  8:45  am) 

BILUNG  CODE  4*30-01 -U 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

28  CFR  Part  32 

[OJP(BJA)— 1 121] 

RIN  1121-AA44 

Federal  Law  Enforcement  Dependents 
Assistance  Program 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  Public 
Safety  Officers’  Benefits  Office,  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Regulations  are  being 
proposed  to  comply  with  the  Federal 
Law  Enforcement  Dependents 
Assistance  (FLEDA)  Act  of  1996.  The 
FLED  A  Program,  to  be  administered  by 
the  Bureau  of  Justice  Assistance  through 
a  delegation  of  authority  from  the 
Attorney  General,  will,  subject  to  the 
availability  of  funds,  provide  financial 
assistance  in  the  form  of  awards  to  the 
children  and  spouses  of  Federal  civilian 
law  enforcement  officers  whose  deaths 
or  permanent  and  total  disabilities  in 
the  line  of  duty  resulted  in  the  payment 
of  benefits  under  the  Public  Safety 
Officers’  Benefits  (PSOB)  Program.  The 
financial  assistance  provided  through 
the  FLEDA  Program  is  designed  to 
defray  costs  associated  with  higher 
education  for  these  children  and 
spouses. 

DATES:  Comments  will  be  received  no 
later  than  5:00  pm  on  May  27, 1997. 
ADDRESS:  Comments  should  be  sent  to: 
Chief,  Public  Safety  Officers’  Benefits 
Office,  Bureau  of  Justice  Assistance,  633 
Indiana  Avenue,  NW,  Washington,  D.C. 
20531. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Allison,  Chief,  Public  Safety  Officers’ 
Benefits  Office,  633  Indiana  Avenue, 
N.W.  Washington,  D.C.  (202)  307-0635. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Law  Enforcement  Dependents 
Assistance  Act,  Public  Law  104-238, 
110  Stat.  3114,  Oct.  3, 1996,  established 
a  new  subpart  2  in  Part  L  of  title  I  of 
the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  42  U.S.C.  §  3796  et 
seq.)  to  provide  financial  assistance  to 
the  children  and  spouses  of  Federal 
civilian  law  enforcement  officers  killed 
or  permanently  and  totally  disabled  in 
the  line  of  duty.  The  legislation 
redesignated  the  existing  Public  Safety 
Officers’  Benefit  (PSOB)  Act  as  subpart 
1  of  Part  L. 

This  Act  further  recognizes  the 
sacrifices  and  invaluable  contributions 
made  to  public  safety  in  our  Nation  by 
Federal  law  enforcement  officers  and 
their  families.  The  Federal  Law 


Enforcement  Dependents  Assistance 
(FLEDA)  program  extends  to  the 
families  of  fallen  or  disabled  Federal 
law  enforcement  officers  the  higher 
education  assistance  already  available  to 
state  and  local  law  enforcement  officers 
in  many  states.  As  stated  in  the  Act,  the 
purposes  of  this  program  are — 

(1)  to  enhance  the  appeal  of  service  in 
civilian  Federal  law  enforcement 
agencies; 

(2)  to  extend  the  benefits  of  higher 
education  to  qualified  and  deserving 
persons  who,  by  virtue  of  the  death  or 
total  disability  of  an  eligible  officer,  may 
not  be  able  to  afford  it  otherwise;  and 

(3)  to  allow  the  family  members  of 
eligible  officers  to  attain  the  vocational 
and  educational  status  which  they 
would  have  attained  had  a  parent  or 
spouse  not  been  killed  or  disabled  in  the 
line  of  duty. 

As  an  amendment  to  the  existing 
PSOB  program,  the  FLEDA  program 
offers  educational  benefits  to  the  spouse 
or  children  of  federal  law  enforcement 
officers  with  respect  to  whom  a  claim 
has  already  been  approved  under  the 
PSOB  program.  Thus,  although  the 
standards  for  the  two  programs  differ, 
these  regulations  are  drafted  as  far  as 
possible  to  rely  on  existing 
determinations  made  by  the  Bureau  of 
Justice  Assistance  under  the  PSOB 
program  regarding  the  death  or 
disability  of  a  Federal  law  enforcement 
officer  in  the  line  of  duty. 

The  FLEDA  program  authorizes  the 
payment  of  monthly  benefits  to  eligible 
dependents  for  attendance  at  an 
approved  program  of  education  at 
institutions  of  higher  learning.  The 
program  incorporates  by  reference 
established  definitions  relating  to 
eligible  institutions  and  other  standard 
requirements  for  federal  student  aid 
prograjns  under  Title  IV  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1970 
et  seq.). 

In  general,  eligible  dependents  may 
receive  educational  assistance  for  up  to 
45  months  of  full-time  education  or 
training,  or  a  proportionately  longer 
period  of  time  for  a  part-time  program. 
Absent  a  finding  of  extraordinary 
circumstances,  a  dependent  child  will 
not  be  eligible  to  receive  educational 
benefits  under  the  FLEDA  program  after 
the  child’s  27th  birthday. 

Educational  benefits  Linder  FLEDA  are 
calculated  under  the  standards  of  38 
U.S.C.  3532,  at  the  time  the  educational 
expenses  are  incurred.  Presently,  the 
educational  assistance  allowance  for  an 
eligible  person  pursuing  a  program  of 
education  consisting  of  institutional 
courses  is  $404  per  month  for  full-time, 
$304  for  three-quarter-time,  and  $202 
for  half-time  pursuit,  and  proportional 
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amounts  for  persons  pursuing  a  program 
of  education  less  than  half-time. 
Separately  determined  amounts  are 
available  for  a  program  of  education  that 
includes  training  in  a  business  or 
industrial  establishment;  for  a  "farm 
cooperative”  program;  or  for  an 
independent  study  program. 

All  eligible  dependents  may  seek 
assistance  prospectively  for  attendance 
at  an  approved  program  of  education. 
Dependents  of  a  Federal  law 
enforcement  officer  who  was  killed  in 
the  line  of  duty  on  or  after  May  1, 1992, 
also  are  eligible  to  receive  retroactive 
benefits  for  a  program  of  education  they 
have  already  undertaken.  The 
calculation  of  retroactive  benefits  shall 
be  on  the  same  basis  as  prospective 
assistance.  Such  dependents  are  eligible 
for  prospective  assistance  as  well, 
although  the  amount  of  retroactive 
benefits  will  be  counted  in  applying  the 
durational  limits  on  assistance. 
Dependents  entitled  to  retroactive 
benefits,  if  they  so  choose,  may  forgo 
such  benefits  and  apply  only  for 
prospective  assistance. 

Executive  Order  12866 


small  entities  for  the  following  reasons: 
The  FLEDA  program  will  be 
administered  by  the  Office  of  Justice 
Programs,  any  hinds  distributed  under  it 
shall  be  distributed  to  individuals,  not 
entities,  and  the  economic  impact  is 
limited  to  the  Office  of  Justice  Program’s 
appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  section,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  cost  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  the  proposed 
regulation  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3504(h)).  ^ 

List  of  Subjects 

Administrative  practice  and 
procedure;  in  28  CFR  Part  32  Claims, 
Disability  benefits.  Law  enforcement 
officers. 

For  the  reasons  set  out  in  the 
preamble,  title  28,  part  32  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  32— PUBLIC  SAFETY  OFFICERS 
DEATH  AND  DISABILITY  BENEFITS 

1.  The  Authority  Citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Part  L  of  title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968, 
as  amended  (42  U.S.C.  3711  et  seq.) 

Subpart  A— Death  and  Disability 
Benefits 

2.  The  heading  “Subpart  A — 
Introduction”  is  revised  to  read 


This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  §  1(b),  Principles  of 
Regulation.  The  Office  of  Justice 
Programs  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action” 
under  Executive  Order  12866,  §  3(f), 
Regulatory  Planning  and  Review,  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Because  of  the  need  to  implement  the 
FLEDA  program  promptly  to  provide 
financial  assistance  to  qualified 
dependents,  the  public  comment  period 
for  this  rule  is  limited  to  30  days. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Office  of  Justice  Programs,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 


“Subpart  A — Death  and  Disability 
Benefits”. 

§  32.1  Purpose  and  OMB  control  number. 

3.  In  §  32.1(a),  the  phrase  “The 
purpose  of  this  part”  is  revised  to  read 
“The  purpose  of  this  subpart”  and  the 
phrase  “part  L”  is  revised  to  read 
“subpart  1  of  part  L”. 

§32.2  Definitions. 

4.  In  §  32.2,  the  phrase  “For  purposes 
of  this  subpart — ”  is  added  as 
introductory  text  before  paragraph  (a). 

5.  The  heading  “Subpart  B— Officers 
Covered”  is  removed  and  an 
undesignated  centerheading  reading 
“Officers  Covered”  is  inserted  in  its 
place. 

6.  The  heading  “Subpart  C — 
Beneficiaries”  is  removed  and  an 
undesignated  centerheading  reading 
“Beneficiaries”  is  inserted  in  its  place. 

§  32.10  Order  of  priority. 

7.  In  §  32.10(a)  introductory  text,  the 
phrase  “subpart  B  of  this  part  and 

§  32.11  of  subpart  C  of  this  part”  is 
revised  to  read  “this  subpart”.  . 

8.  The  heading  “Subpart  D — Interim 
and  Reduced  Death  Payments”  is 
removed  and  an  undesignated 
centerheading  reading  “Interim  and 
Reduced  Death  Payments”  is  inserted  in 
its  place. 

§  32.16  Interim  payment  in  general. 

9.  In  section  32.16(a),  the  phrase 
“subpart  C”  is  revised  to  read  “§§  32.10 
through  32.15”. 

10.  The  heading  “Subpart  E — Filing 
and  Processing  of  Claims”  is  removed 
and  an  undesignated  centerheading 
reading  “Filing  and  Processing  of 
Claims”  is  inserted  in  its  place. 

11.  The  heading  “Subpart  F — 
Determination,  Hearing,  and  Review”  is 
removed  and  an  undesignated 
centerheading  reading  “Determination, 
Hearing,  and  Review”  is  inserted  in  its 
place. 

12.  The  heading  “Subpart  G — 
National  Programs  for  Families  of  Public 
Safety  Officers  Who  Have  Died  in  the 
Line  of  Duty”  is  removed  and  an 
undesignated  centerheading  reading 
“National  Programs  for  Families  of 
Public  Safety  Officers  Who  Have  Died  in 
the  Line  of  Duty”  is  inserted  in  its  place. 

13.  Part  32  is  amended  by  adding  the 
following  new  subpart  B  following 
§32.25: 

Subpart  B — Federal  Law  Enforcement 
Dependents  Assistance 

Sec. 

32.31  Purpose. 

32.32  Definitions. 

32.33  Eligibility  for  assistance. 
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32.34  Application  for  assistance. 

32.35  Retroactive  benefits. 

32.36  Action  on  applications  for  benefits. 

32.37  Determination  of  benefits. 

32.38  Denial  of  benefits. 

32.39  Appeals. 

32.40  Repayment. 

Authority:  Subpart  2  of  Part  L  of  title  I  of 
the  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended  (42  U.S.C.  3796d  et 
seq.). 

§32.31  Purpose. 

This  subpart  implements  the  Federal 
Law  Enforcement  Dependents 
Assistance  Act  of  1996,  which 
authorizes  the  payment  of  financial 
assistance  for  the  purpose  of  higher 
education  to  the  dependents  of  Federal 
law  enforcement  officers  who  are  found, 
under  the  provisions  of  subpart  A  of  this 
part,  to  have  died  as  a  direct  and 
proximate  result  of  a  personal  injury 
sustained  in  the  line  of  duty,  or  to  have 
been  permanently  and  totally  disabled  - 
as  the  direct  result  of  a  catastrophic 
injury  sustained  in  the  line  of  duty. 

§32.32  Definitions. 

For  purposes  of  this  subpart: 

(a)  The  Act  means  the  Federal  Law 
Enforcement  Dependents  Assistance  Act 
of  1996,  Public  Law  104-238,  Oct.  3, 
1996,  codified  as  Subpart  2  of  Part  L  of 
title  I  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  42  U.S.C. 

3796d  et  seq. 

(b) (1)  Bureau  means  the  Bureau  of 
Justice  Assistance  of  the  Office  of  Justice 
Programs,  which  is  authorized  to 
implement  the  provisions  of  this 
subpart. 

(2)  PSOB  means  the  Public  Safety 
Officers’  Benefits  program  administered 
by  the  Bureau  under  subpart  A  of  this 
part. 

(3)  FLEDA  means  the  Federal  Law 
Enforcement  Dependents  Assistance 
program  administered  by  the  Bureau 
under  this  subpart. 

(c)  Federal  law  enforcement  officer 
means  any  law  enforcement  officer,  as 
defined  in  §  32.2(m),  employed  in  a 
civilian  capacity  by  an  agency  of  the 
United  States  Government,  with  respect 
to  whom  PSOB  benefits  have  been 
approved  under  subpart  A  of  this  part 
on  account  of  the  officer’s  death  or 
disability  in  the  line  of  duty. 

(d)  Child  means  any  person  who  was 
the  biological,  adopted,  or  posthumous 
child,  or  the  stepchild,  of  a  Federal  law 
enforcement  officer  at  the  time  of  the 
officer’s  death  or  disabling  injury  with 
respect  to  which  PSOB  benefits  were 
approved  under  subpart  A.  A  step-child 
must  meet  the  provisions  set  forth  in 
§32.15. 

(e)  Spouse  means  the  husband  or  wife 
of  a  deceased  or  permanently  and  totally 


disabled  officer  at  the  time  of  the 
officer’s  death  or  disabling  injury  with 
respect  to  which  PSOB  benefits  were 
approved  under  subpart  A  of  this  part, 
and  includes  a  spouse  living  apart  from 
the  officer  at  that  time  for  any  reason. 

(f)  Dependent  means  the  child  or 
spouse  of  any  eligible  Federal  law 
enforcement  officer. 

(g)  Program  of  education  means  any 
curriculum  or  any  combination  of  unit 
courses  or  subjects  pursued  at  an 
eligible  educational  institution,  which 
generally  is  accepted  as  necessary  to 
fulfill  requirements  for  the  attainment  of 
a  predetermined  and  identified 
educational,  professional,  or  vocational 
objective.  It  includes  course  work  for 
the  attainment  of  more  than  one 
objective  if,  in  addition  to  the  previous 
requirements,  all  of  the  objectives 
generally  are  recognized  as  reasonably 
related  to  a  single  career  field. 

(h)  Eligible  educational  institution 
means  a  postsecondary  institution 
which — 

(1)  Is  described  in  section  481  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1088),  as  in  effect  on  October  3, 1996, 
including — 

(i)  An  institution  of  higher  education 
as  defined  in  section  1201(a)  of  such  Act 
(20  U.S.C.  1141(a)), 

(ii)  A  proprietary  institution  of  higher 
education, 

(iii)  A  postsecondary  vocational 
institution,  or 

(iv)  A  foreign  medical  school;  and 

(2)  Is  eligible  to  participate  in  student 

assistance  programs  under  title  IV  of 
such  Act  (20  U.S.C.  1070  et  seq.). 

(i)  Satisfactory  progress  means  that 
the  dependent  is  maintaining 
satisfactory  progress  in  the  program  of 
education,  as  determined  under  section 
484(c)  of  the  Higher  Education  Act  of 
1965,  as  amended  (20  U.S.C.  1091(c)). 

(j)  Educational  expenses  means 
tuition,  room  and  board,  books, 
supplies,  fees,  and  transportation 
expenses  that  are  consistent  with  the 
educational,  professional  or  vocational 
objectives  set  forth  by  the  applicant  in 
the  application  for  assistance. 

§32.33  Eligibility  for  assistance. 

(a)  Subject  to  the  availability  of 
appropriations,  and  the  provisions  of 
the  Act  and  this  subpart,  the  Bureau 
shall  provide  financial  assistance  to  a 
dependent  who  attends  a  program  of 
education  at  an  eligible  educational 
institution  and  is — 

(1)  The  child  of  any  Federal  law 
enforcement  officer  with  respect  to 
whom  PSOB  benefits  have  been 
approved  under  subpart  A;  or 

(2)  The  spouse  of  such  an  officer  at 
the  time  of  the  officer’s  death  or  on  the 


date  of  the  officer’s  totally  and 
permanently  disabling  injury. 

(b)  The  educational  assistance  under 
this  subpart  is  intended  for  the  sole 
purpose  of  defraying  the  costs  of 
educational  expenses  and  may  only  be 
used  to  defray  such  costs.  A  certification 
of  educational  use  will  be  required. 

(c)  No  child  shall  be  eligible  for 
assistance  under  this  subpart  after  the 
child’s  27th  birthday,  absent  a  finding 
by  the  Bureau  of  extraordinary 
circumstances  precluding  the  child  from 
pursuing  a  program  of  education, 
including  but  not  limited  to  the  death  of 
a  relative,  personal  injury  or  illness  of 
the  student,  military  service,  or 
financial  hardship. 

(d)  No  dependent  shall  receive 
assistance  under  this  subpart  for  a 
period  in  excess  of  forty-five  months  of 
full-time  education  or  training,  or  a 
proportionate  period  of  time  for  a  part- 
time  program. 

§  32.34  Application  for  assistance. 

(a)  A  person  seeking  assistance  under 
this  subpart  shall  submit  an  application 
to  the  Bureau  in  such  form  and 
containing  such  information  as  the 
Bureau  may  reasonably  require.  The 
provisions  of  §  32.21  relating  to 
evidence  shall  apply  to  applications 
under  this  subpart. 

(b)  An  applicant  for  assistance  under 
this  subpart  must  establish  that  the 
Bureau  previously  has  received  and 
approved  a  claim  for  PSOB  benefits 
under  subpart  A  of  this  part  with 
respect  to  the  death  or  disability  of  the 
parent  or  spouse  of  the  applicant. 

(1)  A  spouse  or  child  recognized  as 
the  beneficiary  of  a  PSOB  claim  under 
subpart  A  of  this  part  with  respect  to  a 
deceased  officer  will  be  recognized  as  a 
spouse  or  child  for  purposes  of  this 
Subpart. 

(2)  In  the  case  of  a  disabled  Federal 
law  enforcement  officer  approved  for 
PSOB  benefits  under  subpart  A  of  this 
part,  applicants  for  assistance  under  this 
subpart  must  submit  birth  or  marriage 
certificates  or  other  proof  of  relationship 
consistent  with  §§  32.12  (spouse)  and 
32.13  (child),  if  such  evidence  had  not 
been  submitted  with  respect  to  the 
PSOB  claim. 

(c)  The  application  shall  describe  the 
program  of  education  at  an  eligible 
educational  institution,  and  the 
educational  expenses  for  which 
assistance  is  sought.  A  request  for 
assistance  may  be  for  prospective 
assistance,  for  retroactive  benefits 
pursuant  to  §  32.35  (if  applicable),  or 
both. 

(d) (1)  A  request  for  prospective 
assistance  must  be  accompanied  by  a 
certified  copy  of  the  official  letter  of 
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acceptance  from  the  eligible  educational 
institution  (on  official  letterhead)  to  the 
dependent,  accepting  the  applicant  into 
an  educational  program. 

(2)  The  applicant  also  shall  submit  to 
the  Bureau,  when  it  is  available,  the 
schedule  of  classes  in  which  the 
applicant  is  enrolled,  and  which  must 
be  consistent  with  the  educational, 
professional,  or  vocational  objectives 
stated  in  the  application. 

(e)  An  applicant  may  be  represented 
in  any  proceeding  before  the  Bureau  by 
an  attorney  or  other  person  authorized 
to  act  on  behalf  of  the  applicant 
pursuant  to  §§  32.19  and  32.22. 


less-than-half-time  student  will  be 
determined  in  accordance  with  the 
requirements  of,  and  must  be  certified 
by,  the  eligible  educational  institution. 

(b)  In  applying  the  limitations  under 
this  subpart  with  respect  to  prospective 
assistance,  the  Bureau  shall  consider 
any  retroactive  benefits  provided  to  the 
dependent  pursuant  to  §  32.35. 

(c)  Benefits  payable  under  this 
subpart  shall  be  in  addition  to  any  other 
benefit  that  may  be  due  from  any  other 
source,  except  that,  if  the  FLEDA 
assistance  in  combination  with  other 
benefits- would  exceed  the  total 
approved  costs  for  the  applicant’s 
program  of  education,  the  assistance 
under  this  subpart  will  be  reduced  by 
the  amount  of  such  excess. 

§  32.38  Denial  of  benefits. 

(a)  No  benefit  shall  be  paid  under  this 
subpart  if  the  Bureau  determines  that 
the  dependent  is  not  eligible  for,  is  no 
longer  eligible  for,  or  is  not  entitled  to 
the  assistance  for  which  application  is 
made.  Without  limitation,  this  will 
include  circumstances  in  which — 

(1)  The  benefits  would  exceed  the 
applicable  durational  limits; 

(2)  A  dependent  child  has  exceeded 
the  age  limit  for  benefits; 

(3)  The  dependent  has  failed  to 
maintain  satisfactory  progress  in  the 
selected  program  of  education  as 
defined  in  §  32.32(i); 

(4)  The  dependent  is  in  default  on 
federally  guaranteed  student  loans, 
unless  the  assistance  under  this  subpart 
is  used  for  repayment  of  the  defaulted 
federal  student  loan  and  the  applicant 
provides  evidence  of  this  fact  to  the 
Bureau  in  the  form  of  an  approved 
repayment  plan;  or 

(5)  The  dependent  is  subject  to  a 
denial  of  federal  benefits  under  21 
U.S.C.  862. 

(b)  The  Bureau  shall  deny  benefits 
under  this  subpart  if — 

(1)  The  educational  institution 
attended  by  the  dependent  foils  to  meet 
a  requirement  for  eligibility  described  in 
§  32.32(h); 

(2)  The  dependent’s  enrollment  in  or 
pursuit  of  the  selected  program  of 
education  would  foil  to  meet  the  criteria 
established  in  §  32.32(g);  or 

(3)  The  dependent  already  is  qualified 
by  previous  education  or  training  for  the 
educational,  professional  or  vocational 
objective  for  which  the  program  of 
education  is  offered. 

§32.39  Appeals. 

An  applicant  may,  within  30  days 
after  notification  of  denial,  submit  a 
written  appeal  request  to  the  Bureau. 
Appeals  will  be  handled  consistent  with 
§  32.24  and  the  Appendix  to  this  part. 


§  32.35  Retroactive  benefits. 

(a)  Each  dependent  of  a  Federal  law 
enforcement  officer  killed  in  the  line  of 
duty  on  or  after  May  1, 1992,  shall  be 
eligible  for  assistance,  on  the  same  basis 
and  subject  to  the  limitations  of  this 
subpart,  for  each  month  in  which  the 
dependent  had  pursued  a  program  of 
education  at  an  eligible  educational 
institution. 

(b)  To  be  eligible  for  retroactive 
benefits,  the  applicant  must  submit  a 
certified  copy  of  transcripts  from  the 
educational  institution  covering  the 
relevant  time  period.  Absent  compelling 
justification,  no  application  will  be 
accepted  more  than  five  years  from  the 
last  date  the  applicant  pursued  such 
program  of  education. 

(c)  Subject  to  applicable  limitations, 
retroactive  benefits  shall  be  in  addition 
to  prospective  assistance  provided 
under  this  subpart.  A  dependent  eligible 
for  retroactive  benefits  may  choose  to 
waive  such  assistance  and  apply  only 
for  prospective  assistance  under  the 
provisions  of  this  subpart. 

§  32.36  Action  on  applications  for 
assistance 

(a)  After  examining  the  application  for 
prospective  or  retroactive  assistance 
under  the  provisions  and  limitations  of 
this  subpart,  and  any  additional  relevant 
information,  the  Bureau  shall  notify  the 
dependent  in  writing  of  the  approval  or 
disapproval  of  the  application. 

(b)  If  the  application  is  denied,  in 
whole  or  part,  the  Bureau  shall  explain 
the  reasons  for  the  denial.  A  copy  of  the 
decision,  together  with  information  as  to 
the  right  to  an  appeal,  shall  be  mailed 

to  the  applicant’s  last  known  address. 

§32.37  Determination  of  benefits. 

(a)(1)  Financial  assistance  under  this 
subpart  shall  consist  of  direct  payments 
to  an  eligible  dependent  and  shall  be 
computed  on  the  basis  set  forth  in  38 
U.S.C.  3532. 

(2)  The  dependent’s  status  as  a  full¬ 
time,  three-quarter-time,  half-time,  or 


except  that  such  appeals  shall  not  be 
handled  by  oral  hearing  but  will  be 
conducted  through  a  record  review  by 
an  administrative  hearing  officer. 
Provisions  in  §  32.24  and  the  Appendix 
to  this  part  relating  to  oral  hearings  shall 
not  be  applicable  to  appeals  under  this 
subpart. 

§32.40  Repayment 

In  the  event  that  the  recipient  of 
financial  assistance  under  this  subpart 
foils  to  maintain  satisfactory  progress,  as 
defined  in  §  32.32(i),  or  otherwise 
become  ineligible  for  assistance  (other 
than  as  a  result  of  age  or  the  expiration 
of  the  time  limit  for  assistance),  the 
dependent  is  liable  for  repayment  of 
funds  awarded  for  prospective 
assistance.  The  Director  of  the  Bureau 
may  waive  all  or  part  of  such 
repayment,  based  on  a  consideration  of 
the  circumstances  and  the  hardship  that 
would  result  from  such  repayment. 
Richard  H.  Ward  III, 

Deputy  Director,  Bureau  of  Justice  Assistance. 
(FR  Doc.  97-10527  Filed  4-23-97;  8:45  am) 

BILLING  COOE-441<M4~P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Chapter  II 

Review  of  Existing  Regulations 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Review  of  regulations;  request 
for  comment. 

SUMMARY:  Since  1994,  MMS  has  been 
performing  annual  reviews  of  its 
significant  regulations  and  asking  the 
public  to  participate  in  these  reviews. 
The  purpose  of  the  reviews  is  to  identify 
and  eliminate  regulations  that  are 
obsolete,  ineffective  or  burdensome.  In 
addition,  the  reviews  are  meant  to 
identify  essential  regulations  that 
should  be  revised  because  they  are 
either  unclear,  inefficient  or  interfere 
with  normal  market  conditions. 

The  purpose  of  this  document  is  to: 
Provide  the  public  an  opportunity  to 
comment  on  MMS  regulations  that 
should  be  eliminated  or  revised,  and 
provide  a  status  update  of  the  actions 
MMS  has  taken  on  comments 
previously  received  from  the  public  in 
response  to  documents  published  March 
1, 1994  (59  FR  9718),  March  28, 1995 
(60  FR  15888),  and  May  20, 1996  (61  FR 
25160). 

DATES:  Written  comments  must  be 
received  by  June  23, 1997. 
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ADDRESSES:  Mail  written  comments  to 
Department  of  the  Interior:  Minerals 
Management  Service;  Mail  Stop  4230; 
1849  C  Street  NW.,  Washington,  DC 
20240;  Attention:  Bettine  Montgomery, 
MMS  Regulatory  Coordinator,  Policy 
and  Management  Improvement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bettine  Montgomery,  Policy  and 
Management  Improvement,  telephone 
(202) 208-3976;  Fax (202) 208-4891. 
SUPPLEMENTARY  INFORMATION:  MMS 
began  a  review  of  its  regulations  in  early 
1994  under  the  directives  contained  in 
the  President’s  Executive  Order  12866. 
The  Executive  Order  calls  for  periodic 
regulatory  reviews  to  ensure  that  all 
significant  regulations  are  efficient  and 
effective,  impose  the  least  possible 
burden  upon  the  public,  and  are  tailored 
mr  no  broader  than  necessary  to  meet  the 
agency’s  objectives  and  Presidential 
priorities. 

We  invited  the  public  to  participate  in 
the  regulatory  review.  The  invitation 
was  sent  out  via  different  media,  namely 
a  Federal  Register  document  dated 
March  1, 1994  (59  FR  9718),  MMS  and 
independent  publications,  and  public 
speeches  by  MMS  officials  during  that 
time. 

MMS  received  approximately  40 
public  comments  which  were  almost 
equally  divided  between  its  Royalty 
Management  and  Offshore  Minerals 
Management  Programs.  We 
acknowledged  the  comments  in  a  July 
15, 1994,  document  (59  FR  36108)  and 
set  forth  our  planned  actions  to  address 
the  comments,  along  with  an  estimated 
timetable  for  these  actions. 

In  the  March  28, 1995,  document  (60 
FR  15888)  and  May  20, 1996,  document 
(61  FR  25160),  MMS:  (a)  asked  for 
further  public  comments  on  its 
regulations,  and  (b)  provided  a  status 
update  of  actions  it  had  taken  on  the 
major  public  comments  received  to  date. 
We  received  10  responses  from  the 
March  28, 1995,  document  and  5 
responses  from  the  May  20, 1996, 
document.  A  number  of  the 
commentators  expressed  appreciation 
for  our  streamlining  efforts  and 
responsiveness  to  suggestions  from  our 
regulated  customers. 

This  document  updates  the  MMS 
planned  actions  and  related  timetables 
on  the  major  comments  received  to  date. 
It  also  solicits  additional  comments 
from  the  public  concerning  regulations 
that  should  be  either  eliminated  or 
revised.  Since  some  of  the  public 
responses  received  in  response  to  prior 
documents  contained  comments  on  very 
specific  and  detailed  parts  of  the 
regulations,  this  document  does  not 
address  every  one  received.  For 


information  on  any  comment  submitted 
which  is  not  addressed  in  this 
document,  please  contact  Mrs. 
Montgomery  at  the  number  and  location 
stated  in  the  forward  sections  of  this 
document. 

MMS  regulations  are  found  at  Title  30 
in  the  Code  of  Federal  Regulations.  Parts 
201  through  243  contain  regulations 
applicable  to  MMS’  Royalty 
Management  Program;  Parts  250  through 
282  are  applicable  to  MMS’  Offshore 
Minerals  Management;  and  Part  290  is 
applicable  to  Administrative  Appeals. 

Status  Report 

The  following  is  a  status  report  by 
program  area  on  the  comments  MMS 
has  received,  to  date,  on  its  regulations. 

A.  Offshore  Minerals  Management 
(OMM)  Program 

OMM  is  currently  reviewing  the 
following  15  sections  of  OMM 
regulations,  and  also  revising  a  lease 
document. 

1.  Regulations  Applicable  to  Production 
in  Deepwater  (30  CFR  Part  250,  Subpart 
H,  Production) 

Comments  Received — (a)  “Revise 
current  regulations  to  provide  for 
approval  of  extended  flaring  periods 
under  certain  situations  (e.g.,  deepwater 
prospects,  well  tests,  etc.)  and  clarify 
criteria  for  flaring  or  venting  small 
amounts  of  gas,” 

(b)  “Revise  requirements  associated 
with  subsea  installations  *  *  etc. 

Action  Taken  or  Planned — MMS’ 
workgroup  on  deepwater  development 
issued  a  final  report  which  was 
approved  by  management  in  May  1995. 
The  report  recommended  that  MMS 
evaluate  and  regulate  deepwater 
production  activities  through  a  “total 
systems”  approach.  Under  this 
recommendation,  MMS  issued  a  Notice 
to  Lessees  on  August  9, 1996,  requiring 
lessees  to  submit  a  Deepwater 
Operations  Plan  for  all  deepwater 
development  projects,  and  projects 
using  subsea  production  technology. 
This  plan  will  provide  information 
demonstrating  that  the  lessee  will 
develop  a  deepwater  project  in  an 
acceptable  manner.  The  guidelines  for 
these  plans  were  developed  by  MMS  in 
conjunction  with  industry.  This 
requirement  was  effective  August  19, 
1996. 

As  a  followup  issue,  MMS  and 
industry  also  worked  together  on  a 
Notice  to  Lessees  on  resource 
conservation.  This  notice  provided 
guidance  on  the  information  that  the 
lessee  must  submit  regarding  resource 
conservation  for  deepwater  or  subsea 


development  projects.  The  effective  date 
of  the  notice  was  October  1, 1996. 

Timetable-— Completed. 

2.  Regulations  Applicable  to  Blowout 
Preventer  (BOP)  Testing  and 
Maintenance  Requirements  (30  CFR 
250.56  and  57) 

Comments  Received — “Revise  BOP 
testing  regulations  to  allow  for  less 
frequent  and  shorter  tests.  Allow  14  day 

BOP  test  interval  vs.  current  7  day 
*  *  *  »* 

Action  Taken  or  Planned — On 
January  31, 1997,  MMS  issued  a  Notice 
to  Lessees  allowing  lessees  to  begin 
testing  BOP  equipment  on  intervals  up 
to  14  days.  This  action  revised  the 
longstanding  requirement  for  weekly 
testing  of  BOP’s.  MMS  made  the 
decision  to  allow  the  extended  testing 
timeframe  based  on  a  recently 
completed  study  of  BOP  performance  by 
an  engineering  consulting  firm.  The 
study  concluded  that  no  statistical 
difference  in  failure  rates  existed 
between  BOP’s  tested  every  7  days  and 
those  tested  between  the  8-  to  14-day 
interval.  The  new  testing  timeframe 
applies  to  drilling,  sidetrack,  and 
completion  activities,  but  not  to 
workover  activities  since  they  were  not 
examined  in  the  performance  study. 

Timetable — MMS  has  already  begun 
the  rulemaking  process  to  promulgate 
the  testing  timeframe  requirements  into 
the  regulations  and  plans  to  publish  a 
proposed  rule  by  mid-1997. 

3.  Regulations  Governing  Safety  and 
Pollution  Prevention  Equipment  (SPPE) 
(30  CFR  Subpart  H) 

Comments  Received — (a)  “Reduce 
associated  administrative  burden  on 
lessees  and  operators  by  eliminating 
unnecessary  recordkeeping 
requirements  (i.e.,  inventory  lists, 
paperwork  notifications,  etc.).”  (b) 
“Revise  regulations  governing  Safety 
Valves  to  increase  time  between  test  and 
allowable  leakage  rates.” 

Action  Taken  or  Planned — (a)  On 
December  18, 1996  (61  FR  66639),  we 
published  a  proposed  rule  to  revise  the 
regulations  governing  SPPE.  This 
proposed  rule  addressed  the  concerns 
raised  regarding  recordkeeping.  The  rule 
establishes  the  requirement  for  all 
lessees  to  install  quality  assurance 
certified  SPPE  in  wells  after  April  1, 
1998.  For  wells  that  have  noncertified 
SPPE,  the  lessee  must  replace  it  with 
certified  SPPE  when  the  equipment:  (1) 
Fails  during  normal  operations  or 
testing;  or  (2)  is  removed  from  service 
for  any  other  reason. 

(b)  We  are  planning  a  research  study 
in  cooperation  with  industry  on  the 
surface  safety  valves  and  subsurface 
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safety  valves.  This  study  will  address 
the  comment  regarding  safety  valves. 

Timetable — (a)  MMS  will  publish  the 
final  rule  in  the  Federal  Register  by 
December  1997.  (b)  The  research  study 
on  the  safety  valves  will  begin  in  the 
summer  of  1997. 

4.  Regulations  Governing  Conservation 
of  Resources  and  Diligence  (30  CFR  250 
Subpart  A,  General,  and  Subpart  K,  Oil 
and  Gas  Production  Rates) 

Comments  Received — (a)  “Revise 
Suspension  of  Production  approval/ 
lease  holding  criteria  *  *  *,”  (b) 

“Revise  Determination  of  Well 
Producibility  to  make  wireline  testing 
and/or  mud  logging  analysis  optional 
*  *  V’  (c)  “revise  current  regulations 
to  provide  for  approval  of  extended 
flaring  periods  *  *  (d)  “Relax 

restrictions  on  commingling  reservoirs 
in  a  common  wellbore  *  *  *,”  (e) 
“Allow  flexibility  in  the  methods  of 
testing  subsea  wells.  *  *  *,”  (f)  "MMS 
[should]  determine  and  specify 
allowable  volumes  of  liquid 
hydrocarbons  that  lessees  could  bum 
without  requesting  approval.”  (g) 
“consider  comments  from  the  11/30/95 
MMS  sponsored  workshop  to  formulate 
policy  for  granting  SOP  (suspension  of 
production)  approvals  based  on  host 
capacity  delays,  non-contiguous 
unitization,  and  market  conditions/ 
economic  viability.”  (h)  “Expand 
definition  of  lease  holding  activity  to 
include  3D  seismic  work.” 

Action  Taken  or  Planned — For  (a) 
above,  MMS  published  a  final  rule  on 
October  30, 1996  (61  FR  55885),  to 
extend  the  period  for  holding  a  lease 
beyond  its  primary  term  from  90  to  180 
days.  For  (b),  and  (g)  above,  MMS  is 
currently  rewriting  Subpart  A  and 
Subpart  K  in  plain  English.  This  effort 
will  also  include  any  changes  needed  to 
the  regulations.  We  will  take  into 
consideration  industry’s  ideas  on 
changes,  including  the  comments  from 
the  11/30/95  workshop.  For  (d)  above, 
we  issued  a  Notice  to  Lessees  on  April 
24, 1995,  that  allowed  greater  flexibility 
in  dealing  with  commingling  issues.  For 
(e)  above,  MMS  will  not  change  the 
regulations.  Current  regulations  allow 
operators  to  request  that  different  testing 
methods  be  allowed  when  conventional 
testing  is  impractical.  For  (c)  and  (f) 
above,  MMS  addressed  the  flaring  of  gas 
and  burning  of  liquid  hydrocarbons  in 
a  final  rule  that  was  published  on  May 
20, 1996  {61  FR  25147).  For  (h)  above, 
MMS  sent  a  Letter  to  Lessees  on  July  25, 
1996,  which  addressed  this  comment. 

Timetable — Proposed  rules  rewriting 
Subparts  A  and  K  will  be  published  by 
December  1997. 


5.  Regulations  Regarding  Construction 
and  Removal  of  Platforms  and 
Structures  (30  CFR  250  Subpart  I, 
Platforms  and  Structures) 

Comments  Received — (a)  “Modify 
platform  design  wave  return  period 
calculation  by  placing  a  cap  of  100  years 
on  the  field  life  calculation  *  *  *,”  (b) 
“Adopt  API  RP2A  (20th  edition)  Section 
14,  Surveys,  in  its  entirety  *  *  *,”  (c) 
•"Revise  site  clearance  requirements 
*  *  *,”  (d)  “Revise  requirements  for 
placing  protective  domes  over  well 
stubs  *  *  *,”  etc. 

Action  Taken  or  Planned — For  (a),  (c), 
and  (d)  above,  MMS  is  reviewing  the 
draft  proceedings  for  the  International 
Workshop  on  Offshore  Lease 
Abandonment  and  Platform  Disposal: 
Technology,  Regulation,  and 
Environmental  Effects,  held  on  April 
14-17, 1996.  There  is  a  varying  amount 
of  research  in  progress  at  present  to  be 
followed  by  rulemaking.  For  (b)  above, 
we  have  adopted  API  RP2A  (19th 
edition)  and  are  working  with  industry 
and  the  American  Petroleum  Institute 
(API)  on  changes  to  the  20th  edition. 
After  the  document  is  revised,  we  will 
decide  whether  to  incorporate  it  into 
our  rules. 

Timetable — For  (a),  (c),  and  (d)  above, 
the  Proceedings  will  be  published  by 
summer  1997.  For  (b)  above,  Ongoing. 

6.  Regulations  Applicable  to  Directional 
Surveys  (30  CFR  250.51) 

Comments  Received — “Revise 
directional  survey  requirements  to  allow 
a  composite  measurement-while-drilling 

directional  survey  to  be  acceptable 
***** 

Action  Taken  or  Planned — MMS  is 
rewriting  the  regulations  governing  Oil 
and  Gas  Drilling  Operations,  found  in 
Subpart  D,  in  plain  English.  The  rule  is 
also  being  rewritten  to  keep  pace  with 
current  technology. 

Timetable — We  plan  to  publish  a 
proposed  rule  by  December  1997. 

7.  Regulations  Applicable  to  Daily 
Pollution  Inspection  Requirements  (30 
CFR  250.41) 

Comments  Received — “Revise  current 
requirements  for  daily  pollution 
inspection  of  unmanned  production 
facilities  *  *  *.” 

Action  Taken  or  Planned — On 
February  15, 1996,  MMS  issued  a  Notice 
to  Lessees  regarding  the  pollution 
inspection  frequency  for  unmanned 
facilities.  The  current  regulations  allow 
operators  to  request  a  waiver  from  the 
daily  inspection  of  unmanned  facilities. 
The  Notice  to  Lessees  reviewed  the 
criteria  MMS  uses  in  determining 
whether  or  not  to  grant  the  waiver. 

Timetable — MMS  has  no  plans  to 
change  the  regulations  in  this  area. 


8.  Regulations  Applicable  to  Production 
Safety  System  Training  (30  CFR 
250.214) 

Comments  Received  — (a)  “Revise 
training  regulations  to  reduce  the 
associated  burden  on  operators  by 
modifying  requirements  (e.g.,  frequency, 
refresher  requirements,  structure,  etc.) 
and  allow  expanded  framing  delivery 
modes.”  (b)  “*  *  *  training  regulations 
(well-control)  are  not  clearly  stated  and 
often  not  relevant  *  * 

Action  Taken  or  Planned — MMS 
rewrote  the  entire  section  (subpart  O)  of 
training  regulations  in  a  plain  English 
format  and  published  a  final  rule  in  the 
Federal  Register  on  February  5, 1997 
(62  FR  5320).  This  revised  rule 
addresses  the  concerns  in  comments  (a) 
and  (b)  above.  In  addition,  we  are 
considering  developing  a  performance 
based  training  program  which  would 
rely  on  industry  to  design  its  training 
needs.  We  would  monitor  the  program 
through  tests  and  audits. 

Timetable — Completed.  Performance 
based  training  program  still  in 
discussion  stage. 

9.  Regulations  Applicable  to  Pipelines 
and  Pipeline  Rights-of-Way  (30  CFR  250 
Subpart  J) 

Comments  Received — Revise 
regulations  to  avoid  duplication  of 
requirements  between  the  Department 
of  the  Interior  and  the  Department  of 
Transportation. 

Action  Taken  or  Planned — MMS  has 
worked  with  the  Department  of 
Transportation  and  other  interested 
parties  to  develop  a  new  memorandum 
of  understanding  between  the 
Department  of  the  Interior  and 
Department  of  Transportation.  The 
memorandum  of  understanding  became 
effective  on  December  10, 1996,  and  was 
published  on  February  14, 1997  (62  FR 
7037).  MMS  will  clarify  rules  and 
remove  redundant  requirements. 

Timetable — The  agencies  will  begin 
new  rulemaking  to  devise  compatible 
regulations  during  1997. 

10.  Safety  System  Design  and 
Installation  (30  CFR  250.122) 

Comments  Received — “Revise 
approval  process  associated  with 
production  safety  system  installations 
and  routine  modifications  to  allow 
periodic  updates  recognizing 
compliance  with  API  RP  75  (1st  Edition) 
***** 

Action  Taken  or  Planned — We  believe 
this  comment  was  made  in  connection 
with  the  Safety  and  Environmental 
Program  (SEMP)  initiative.  On  July  18, 
1996  (61  FR  37493),  MMS  published  a 
notice  recognizing  the  efforts  of  many 
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offshore  operators  to  adopt  the  SEMP 
initiative,  as  embodied  in  API  RP  75  (1st 
Edition).  In  this  notice  we  noted, 
however,  that  a  lack  of  strong  evidence 
showing  implementation  of  the  SEMP 
plans  prevented  us  from  declaring  the 
industry’s  voluntary  efforts  to  be 
successful  at  that  point.  We  are 
continuing  to  promote  widespread 
adoption  of  SEMP  and  are  cooperating 
in  an  industrywide  survey  on  SEMP 
implementation. 

Timetable — Ongoing.  The  survey 
results  will  be  available  by  summer 
1997. 

11.  Model  Unit  Agreement  (30  CFR 
250.194) 

Comments  Received — “In  several 
instances  within  the  Model  Unit 
Agreement  language,  the  defined  terms 
are  not  used  when  it  seems  appropriate. 
We  recommend  that  the  defined  terms 
be  used  to  avoid  confusion  w.ien 
reviewing  the  agreements.” 

Action  Taken  or  Planned — On  July  3, 
1996  (61  FR  28525),  MMS  published  a 
final  rule  which  removed  the  Model 
Unit  Agreement  from  the  Code  of 
Federal  Regulations.  We  have  no  plans 
to  revise  the  Agreement  at  this  time.  If 
there  are  any  problems  with  the 
Agreement,  send  specific  comments  for 
us  to  consider. 

Timetable — Will  consider  specific 
comments  when  received. 

12.  Revision  of  the  Process  for 
Incorporating  Codes  and  Standards  by 
Reference  (30  CFR  250.1) 

Comments  Received — “*  *  *  review 
individual  documents  when  changed 
and  recommend  adoption  or  rejection  to 
reduce  confusion  as  to  the  standard  that 
should  be  used.” 

Action  Taken  or  Planned — We  agree 
with  the  intent  of  this  suggestion:  We 
will  investigate  it  from  a  legal  and 
administrative  standpoint  to  see  if  it  can 
be  done. 

Timetable — Ongoing. 

13.  Shallow  Hazards  Requirements 
(NTL  No.  83-3) 

Comments  Received — “*  *  ‘revise 
NTL  No.  83-3  which  relates  to  shallow 
hazards  requirements.  Industry  has 
requested  that  MMS  allow  use  of 
navigational  positioning  equipment  in 
lieu  of  buoying  pipelines.” 

Action  Taken  or  Planned — We  are 
revising  NTL  No.  83-3  and  are  in  the 
process  of  developing  guidance  for 
navigational  positioning  equipment 
technology.  MMS  realizes  the  problem 
that  this  Navigational  Positioning 
equipment  is  not  accurate  unless  it  is 
calibrated  frequently. 

Timetable-Ongoing. 


14.  Allocation  Meter  Facility 
Requirements  (30  CFR  250.180(e)) 

Comments  Received — “We  suggest 
that  the  regulations  be  revised  to 
recognize  the  use  of  liquid  turbine 
meters  and  the  inability  to  physically 
make  adjustments  to  these  types  of 
meters,  and  to  clarify  that  samples 
should  be  taken  proportional  to  flow  to 
reflect  present  industry  practice.” 

Action  Taken  or  Planned — MMS 
published  a  proposed  rule,  “Oil  and  Gas 
Production  Measurement,  Surface 
Commingling,  and  Security,”  on 
February  26, 1997  (62  FR  8665),  that 
addresses  this  comment. 

Timetable — The  comment  period  on 
this  proposed  rule  closes  May  27. 

15.  Approval  and  Reporting  Processes 
for  Well-Completion  Operations  (30 
CFR  250.83) 

Comments  Received — “*  *  *  a 
recompletion  operation  requires  that  a 
Well  Summary  report  MMS-125  be  filed 
within  30  days.  Much  of  this  data  is 
repetitious  of  data  previously  submitted 
on  the  Sundry  Notice  MMS-124.  The 
process  could  be  changed  to  provide 
only  data  that  has  changed.” 

Action  Taken  or  Planned — We  will 
study  this  process  to  decide  whether  or 
not  to  change  reporting  requirements 
through  rulemaking. 

Timetable — Ongoing. 

16.  Other  MMS/Offshore  Minerals 
Management  Actions 

MMS  plans  to  review  its  Offshore 
lease  document  (MMS-2005)  which  has 
not  been  revised  since  1986.  In  addition 
to  revising  the  language  into  “plain 
English,”  we  will  consider  changes  to 
the  lease  provisions  to  reflect  current 
policies  and  to  address  any  issues  that 
may  arise  during  this  review.  We 
welcome  any  comments  on  specific 
changes  that  we  should  consider. 

B.  Royalty  Management  Program  (RMP) 

RMP  is  reviewing  regulations  in  the 
following  11  subject  areas. 

1.  Statute  of  Limitations  and  Record 
Retention 

Comments  Received 
— “Statute  of  limitations  is  unclear.” 

— “Establish  a  reciprocal  5-year  statute 
of  limitations  from  the  date  an 
obligation  becomes  due.” 

— “Absence  of  a  record  retention 
program  creates  some  confusion. 
Regulations  should  require  record 
retention  to  coincide  with  the  5-year 
statute  of  limitations.” 

Action  Taken  or  Planned — The  , 

Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  (Act) 


was  signed  into  law  on  August  13, 1996. 
The  Act  contains  language  to  implement 
a  7-year  statute  of  limitations  for  MMS 
processes.  We  are  determining  what 
changes  to  make  to  current  accounting, 
compliance,  and  enforcement  processes 
to  comply  with  the  new  requirements. 
After  our  review,  we  will  be  changing 
processes,  developing  implementation 
plans,  and  making  regulatory  changes. 
Timetable — Ongoing. 

2.  Interest  on  Overpayments 

Comment  Received — “Interest  accrual 
should  be  equitable  between  the  Agency 
and  industry.” 

Action  Taken  or  Planned — The  Act 
provides  for  the  payment  of  interest  on 
overpayments  for  oil  and  gas  leases  on 
Federal  lands.  MMS  is  designing  system 
changes  to  implement  the  requirements 
of  the  Act  and  preparing  regulations  to 
be  published  as  proposed  rules. 
Timetable — Ongoing. 

3.  Gas  Valuation 
Comments  Received 

— (a)  “Define  gross  proceeds  more 
equitably  and  clearly  in  this  ever 
changing  gas  marketing 
environment.” 

— (b)  “It  is  important  that  the  Federal 
Gas  Valuation  Rule  final  rule  not 
discriminate  against  producers  which 
are  affiliated  with  marketing 
companies  and  are  party  to  non-arms- 
length  contracts.” 

— (c)  “Extend  the  elimination  of 
processing  and  transportation 
allowance  forms  to  oil.” 

— (d)  “*■  *  *  commends  the  MMS  on 
their  use  of  negotiated  rulemaking 
process  to  address  the  valuation  of 
gas.  Rule  should  result  in 
administrative  cost  savings  for  all 
parties.” 

— (e)  “If  the  Takes  vs.  Entitlements 
policy  stays  in  effect,  MMS  should 
strictly  enforce  reporting  oh  actual 
quantities  taken  for  all  industry 
participants.” 

— (f)  "Eliminate  Transportation  and 
Processing  Allowance  Forms  for 
Indians.” 

Action  Taken  or  Planned — For  (c) 
above,  Revisions  of  the  Valuation  « 
Regulations  Governing  Allowances  was 
published  in  the  Federal  Register  as  a 
final  rule  bn  February  12, 1996  (61  FR 
5448).  This  rule  eliminated  most 
allowance  forms  filing  requirements  for 
oil,  gas,  and  coal  produced  from  Federal 
leases. 

For  (a)  above,  on  July  31, 1996  (61  FR 
39931),  MMS  published  a  proposed  rule 
clarifying  what  deductions  may  be  taken 
from  gross  proceeds  for  the  costs  of 
transportation  under  Federal  Energy 
Regulatory  Commission  (FERC)  Order 
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No.  636.  We  plan  to  publish  the  final 
rule  by  fall  1997. 

For  (a),  (b),  (d),  and  (e)  above,  the 
Federal  Gas  Valuation  proposed  rule 
was  published  in  the  Federal  Register 
on  November  6, 1995  (60  FR  56007), 
and  the  comment  period  closed  on 
February  5, 1996.  The  proposed  rule 
represents  the  consensus  of  the  Federal 
Gas  Valuation  Negotiated  Rulemaking 
Committee  with  representation  from 
MMS,  industry,  and  the  States.  The 
proposed  rule  would  provide 
alternatives  to  using  gross  proceeds  as  a 
basis  for  gas  valuation,  such  as 
published  natural  gas  index  prices. 

MMS  decided  to  reopen  the  public 
comment  period  and  announced  this  in 
a  document  published  on  May  21, 1996 
(61  FR  25421).  In  this  document,  we 
requested  comments  on  five  options 
which  were  developed  after  evaluating 
the  comments  received  on  the  proposed 
rule.  MMS  is  presently  reviewing  the 
comments  on  the  options  and 
determining  how  to  proceed. 

For  (f)  above,  a  proposed  rule 
developed  by  the  Indian  Gas  Valuation 
Negotiated  Rulemaking  Committee  was 
published  on  September  23, 1996  (61  FR 
49894).  This  rule  addressed  the 
valuation  for  royalty  purposes  of  natural 
gas  produced  from  Indian  leases.  The 
rule  proposes  to  eliminate  the 
transportation  and  allowance  reporting 
forms  for  gas  from  Indian  leases.  The 
proposed  rule  would  add  a  methodology 
to  calculate  the  major  portion  value  and 
an  alternative  methodology  for  dual 
accounting  as  required  by  Indian  lease 
terms.  The  proposed  rulemaking  would 
simplify  and  add  certainty  to  the 
valuation  of  production  from  Indian 
leases. 

On  March  6, 1997  (62  FR  10247), 
MMS  published  a  document  reopening 
the  public  comment  period  until  April 
4, 1997,  and  reconvening  the  Indian  Gas 
Valuation  Negotiated  Rulemaking 
Committee  on  March  26, 1997. 
Timetable — Ongoing. 

4.  Reporting  Procedures  and  Threshold 
Comments  Received 
— “Eliminate  or  streamline  MMS  Form 
2014  reporting.” 

— “Report  prior  period  adjustments  on  a 
.  ‘net’  basis.” 

— “Change  estimated  payment  from 
lease  level  to  payor  level.” 

— “Assess  interest  at  the  payor  level — 
for  the  Indian  leases  on  the  basis  of 
each  Indian  Tribe.” 

— “Eliminate  Payor  Information  Form 
(FIF)  Filings.  Thisis  an  unnecessary 
and  costly  reporting  reauirement” 

— “MMS  should  modify  tne  regulations 
and  system  tolerances/thresholds  so 
that  only  those  exceptions  that  are 


cost  beneficial  for  MMS  to  pursue  are 
generated.” 

— “Set  thresholds  or  tolerances  for 
regulations  to  save  costs  to  both  MMS 
and  industry.  (Example:  Invoices  are 
sent  for  less  than  $1.00.)” 

— “MMS  should  not  implement 
regulations  until  its  systems  are 
programmed  to  handle  the  new 
regulations.” 

— “*  *  *  the  prompt  implementation  of 
the  recommendations  of  the  Royalty 
Policy  Committee  Audit  and  Royalty 
Reporting  and  Production  Accounting 
Subcommittees  will  achieve  those 

simplification  and  streamlining  goals 
***** 

Action  Taken  or  Planned — MMS  has 
revised  its  billing  thresholds  and 
assessments  policy  to  reduce 
administrative  costs,  and  we  continue  to 
review  these  issues  through  the  Royalty 
Policy  Committee,  an  advisory  group  to 
the  Secretary  of  the  Interior,  which  was 
formed  in  September  1995.  The 
Committee’s  membership  includes 
representatives  from  States,  tribes, 
allottee  associations,  industry  trade 
groups,  and  other  agencies.  At  their 
initial  meeting,  a  Royalty  Reporting  and 
Production  Accounting  Subcommittee 
was  established. 

The  Subcommittee  had  its  first 
meeting  in  November  1995  and  agreed 
to  review  all  royalty  and  production 
reporting  forms  and  policies.  To  assure 
all  areas  were  addressed,  four 
workgroups  were  formed  to  review  the 
Payor  Information  Form,  royalty 
reporting,  oil  and  gas  production 
reporting,  ancLsolids  production 
reporting. 

The  preliminary  recommendations 
from  the  workgroups  cover  streamlining 
of  all  reporting  forms;  reducing  or 
eliminating  redundant  data  collection; 
changing  estimates;  and  reviewing 
thresholds  for  allowance  and  interest 
billings. 

Timetable — The  Subcommittee 
recommendations  were  finalized  and 
forwarded  to  the  full  committee  for  their 
review  and  approval  in  June  1996.  The 
recommendations  are  under  review  for 
possible  implementation  by  MMS.  In 
particular,  we  will  pursue 
recommendations  that  can  be 
implemented  in  the  short  term  without 
significant  cost. 

5.  Refunds  Due  to  Industry  Which  Are 
Controlled  by  Section  10  of  the  Outer 
Continental  Shelf  Lands  Act 

Comments  Received — “Section  10 
refund  requirements  should  be 
eliminated.  The  refund  process  used  for 
onshore  properties  should  be 
established  for  offshore  properties.” 


♦ 

— .«•«  *  *  we  would  urge  the  MMS  to 
facilitate  elimination  of  the  Section  10 
recoupment  procedures  in  its  entirety. 
The  current  practice  is 
administratively  burdensome  and  not 
cost  effective  for  the  industry  or 
MMS.” 

— “Eliminate  documentation 
requirements  for  refund  requests  over 
$250  M  and/or  increase  this  threshold 
to  $500  M;  raise  the  refund  request 
limit  to  $5  M.  Exempt  pure 
accounting  adjustments  for  items  such 
as  production  date  adjustments  and 
incorrect  AID  (Accounting 
Identification)  numbers;  exempt  unit 
revisions  because  these  revisions  are 
often  made  more  than  2  years  after  the 
date  of  production;  establish  a  time 
limit  on  MMS  for  review  of  a  refund 
request  to  expedite  the  process;  and 
overpayments  on  OCS  properties 
should  be  allowed  to  be  offset  against 
any  OCS  underpayment.” 

Action  Taken  or  Planned — The  Act 
repeals  the  Section  10  refund 
procedures  of  the  Outer  Continental 
Shelf  Lands  Act.  On  November  25, 

1996,  we  mailed  a  Dear  Payor  letter  with 
guidelines  on  refund  procedures.  We  are 
presently  developing  a  proposed  rule 
implementing  the  new  refund 
procedures. 

Timetable — We  plan  to  publish  a 
proposed  rule  by  summer  of  1997. 

6.  Interest  Assessments 

Comments  Received — “A  de  minimis 
provision  should  be  established  for  the 
assessment  of  interest.” 

— “*  *  *  MMS  should  enhance  then- 
existing  interest  assessment  system  to 
allow  for  the  offsetting  of  prior  period 
adjustments  made  on  the  MMS  Form 
2014  before  calculating  applicable 
interest.” 

Action  Taken  or  planned — The  Act 
not  only  provides  for  the  payment  of 
interest  on  overpayments  for  oil  and  gas 
leases  on  Federal  lands,  but  allows 
industry  to  calculate  the  correct  interest 
assessment.  Also,  the  Act  allows  interest 
that  has  accrued  on  overpayments  to  be 
applied  to  reduce  underpayments.  MMS 
is  designing  system  changes  to 
implement  the  requirements  of  the  Act 
and  preparing  regulations  to  be 
published  as  proposed  rules. 
Timetable-Ongoing. 

7.  Electronic  Data  Exchange 

Comments  Received — ■"*  *  *  MMS 
(should)  continue  their  ongoing  effort  to 
exchange  data  by  electronic  means 
rather  than  hard  copy  thereby  enabling 
the  industry  to  adjust  the  data  elements 
to  integrate  with  each  company’s 
systems.” 


> 
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Action  Taken  or  Planned — We  rule  and  the  Administrative  Offset  and  Dated:  April  17, 1997. 


continue  to  encourage  the  exchange  of 
data  electronically.  Our  Reporter  and 
Payor  Training  sessions  stress  the 
benefits  of  electronic  reporting  and 
provide  reporters  and  payors  with 
options  for  reporting  by  electronic  data 
interchange,  diskette,  or  magnetic  tape. 
We  also  publicize  electronic  reporting 
on  the  MMS/Royalty  Management 
Program  internet  website. 

Timetable — Reporter  and  Payor 
Training  sessions  are  planned  for  the 
summer  of  1997,  and  Royalty 
Management  Program’s  redesigned 
website  went  online  in  March  1997. 

8.  Parameters  for  Identifying  Improper 
MMS  Form  2014  Adjustments 

Comments  Received — “The  MMS 
currently  inquires  as  to  any  variances 
between  any  Form  2014  adjustments 
and  its  original  Form  2014  entry  that 
exceed  $1.00,  which  is  an  insignificant 
amount.  It  is  suggested  that  the  MMS’s 
review  should  be  relevant  to  the  amount 
of  the  adjustment  such  as  a  given 
percentage.” 

Action  Taken  or  Planned — At  this 
time,  MMS  does  not  plan  to  make 
changes  in  this  procedure.  We  need  to 
ensure  accuracy  and  integrity  in  the  ^ 
accounting  systems,  and  retain  precise 
records  for  the  auditors. 

9.  Publish  Final  Rules  Expeditiously 

Comments  Received — “*  *  *  primary 
recommendation  is  the  expeditious 
completion  and  publication  of  pending 
final  rules,  for  example,  the  proposed 
rules  on  administrative  offset  and 
limitations  on  credit  adjustments,  and 
the  proposed  rule  on  payor  liability. 

*  *  *  Certainly,  publication  of  the  final 
federal  (and  Indian)  gas  valuation  rule 
should  be  facilitated  to  the  maximum 
extent  possible.” 

— “*  *  *  it  would  be  extremely 
beneficial  for  MMS  to  publish  its 
proposed  rule  implementing  the 
Federal  Energy  Regulatory 
Commission’s  (FERC)  Order  636  as 
soon  as  possible  because  of  its  impact 
on  and  relationship  to  the  federal  gas 
valuation  rule.” 

Action  Taken  or  Planned — We  are  in 
the  process  of  reviewing  the  comments 
and  determining  how  to  proceed  on  the 
two  valuation  rules — Gas  Valuation  of 
Production  from  Federal  Leases  and  Gas 
Valuation  of  Production  from  Indian 
Leases. 

We  are  also  in  the  process  of 
reviewing  the  comments  and  preparing 
a  final  rule  to  implement  FERC  Order 
636. 

New  language  in  the  Act  will  cause  a 
number  of  changes  in  the  Payor  Liability 


Limitations  on  Credit  Adjustments  rule. 
We  are  in  the  process  of  studying  the 
effects  of  the  Act  on  these  rules  before 
we  publish  them  as  final  rules. 

Timetable — We  plan  to  come  to  a 
decision  on  the  two  valuation  rules  by 
the  end  of  1997.  The  FERC  Order  636 
rule  will  be  published  as  a  final  rule  by 
fall  of  1997.  Work  on  the  other  two  rules 
is  ongoing. 

10.  The  Appeals  Process 

Comments  Received — “Current 
appeals  process  is  too  long.” 

Action  Taken  or  Planned — The  Act 
imposed  a  33-month  time  frame  for  the 
Department  of  the  Interior  to  decide 
appeals  involving  royalties  on  Federal 
oil  and  gas  leases.  This  deadline  does 
not  apply  to  appeals  on  royalties 
involving  Indian  leases  and  Federal 
leases  for  minerals  other  than  oil  and 
gas. 

On  October  28, 1996  (61  FR  55607), 
MMS  published  a  proposed  rule 
establishing  a  16-month  deadline  for 
MMS  to  decide  all  appeals  to  the 
Director,  including  Indian  leases  and 
appeals  for  royalties  on  minerals  other 
than  oil  and  gas.  After  MMS’  decision, 
the  appellants  can  further  appeal  to  the 
Interior  Board  of  Land  Appeals.  The 
comment  period  for  this  proposed  rule 
ended  on  March  27. 

The  Royalty  Policy  Committee 
established  a  subcommittee  to  study  the 
appeals  process.  The  report  they 
presented  to  the  Committee  on  March 
21  was  accepted  with  only  minor 
changes.  This  report  proposes  even 
further  changes  to  the  appeals  process. 
The  Department  and  MMS  will  be 
studying  the  proposals  to  determine 
what  areas  we  will  incorporate  in  our 
final  rulemaking. 

Timetable — We  plan  to  finalize  the 
Administrative  Appeals  Process  rule  by 
early  1998. 

11.  Other  MMS/Royalty  Management 
Program  Regulatory  Actions 

The  Act  expanded  the  authorities  and 
responsibilities  that  the  Secretary  of  the 
Interior  may  delegate  to  the  States.  To 
implement  this,  we  are  planning  to 
publish  a  proposed  rule  in  April  1997 
on  Delegation  of  Royalty  Management 
Functions  to  the  States. 

We  invite  you  to  comment  on  our 
existing  regulations  and  also  the  actions 
we  have  taken  in  response  to  comments 
and  recently  enacted  legislation.  And, 
we  invite  you  stay  further  informed  on 
many  of  the  topics  discussed  in  this 
status  report  by  visiting  the  MMS 
Internet  Website  at  www.mms.gov. 


Cynthia  Quartennan, 

Director. 

[FR  Doc.  97-10667  Filed  4-23-97;  8:45  am] 

BILLING  CODE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  206  and  208 

RIN  1010-AC09 

Establishing  Oil  Value  for  Royalty  Due 
on  Federal  Leases,  and  on  Sale  of 
Federal  Royalty  Oil 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of 
extension  of  public  comment  period. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  is  extending  the  public  comment 
period  on  a  Notice  of  proposed  rule, 
which  was  published  in  the  Federal 
Register  on  January  24, 1997,  (62  FR 
3742).  The  proposed  rule  would  amend 
the  regulations  governing  the  valuation 
for  royalty  purposes  of  oil  produced 
from  Federal  leases.  In  response  to 
requests  for  additional  time,  MMS  will 
extend  the  comment  period  from  April 
28,  1997,  to  May  28, 1997. 

DATES:  Comments  must  be  submitted  on 
or  before  May  28, 1997. 

ADDRESSES;  Written  comments, 
suggestions,  or  objections  regarding  this 
proposed  amendment  should  be  sent  to 
the  following  addresses. 

For  comments  sent  via  the  U.S.  Postal 
Service  use:  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Publications  Staff,  P.O.  Box 
25165,  MS  3101,  Denver,  Colorado 
80225-0165. 

For  comments  via  courier  or  overnight 
delivery  service  use:  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  MS  3101,  Building 
85,  Denver  Federal  Center,  Room  A- 
212,  Denver,  Colorado  80225-0165. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  phone  (303)  231- 
3432,  FAX  (303)  231-3194,  e-Mail 
David_Guzy@smtp.mms.gov. 
SUPPLEMENTARY  INFORMATION:  By  mail 
and  at  the  recent  public  meetings  in 
Denver  and  Houston,  MMS  received 
many  requests  to  extend  the  comment 
period.  This  time  extension  is  in 
response  to  these  requests  in  order  to 
provide  commentors  with  adequate  time 
to  provide  detailed  comments  that  MMS 
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can  use  to  proceed  in  the  rulemaking. 
After  MMS  reviews  the  comments 
submitted  by  May  28,1997,  the 
comment  period  may  be  reopened  and 
additional  public  meetings  may  be 
scheduled  to  obtain  clarifications  on  the 
comments  submitted. 

Dated:  April  18, 1997. 

Lucy  R.  Querques, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  97-10668  Filed  4-23-97;  8:45  am] 
BIUJNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  227,  228,  and  229 

RIN  1010-AC25 

Delegation  of  Royalty  Management 
Functions  to  States 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  proposes  to  add  part  227 
which  authorizes  the  delegation  of 
several  Federal  royalty  management 
functions  to  States. 

Also,  MMS  proposes  to  amend  its 
regulations  at  parts  228  and  229  to 
remove  references  to  cooperative 
agreements  and  delegations  for  Federal 
lands  under  those  parts.  As  a  result, 
those  parts  would  apply  only  to  Indian 
cooperative  agreements  and  delegation 
agreements  with  States  for  Indian  lands 
within  the  State. 

DATES:  MMS  will  consider  all  comments 
received  by  May  27, 1997.  We  will  begin 
reviewing  comments  at  that  time  and 
may  not  fully  consider  comments  we 
receive  after  May  27, 1997. 

ADDRESSES:  Comments  should  be  sent 
to:  David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  Royalty  Management 
Program,  Minerals  Management  Service, 
PO  Box  25165,  MS  3101,  Denver, 
Colorado  80225-0165,  courier  delivery 
to  Building  85,  Denver  Federal  Center, 
Denver,  Colorado  80225,  or  e-Mail 

David _ Guzy@smtp.mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  Royalty  Management 
Program,  Minerals  Management  Service, 
telephone  (303)  231-3432,  Fax  (303) 
231-3194,  e-Mail 

David _ Guzy@smtp.mms.gov. 

SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  proposed 
rulemaking  are  Larry  Cobb,  Jim  Detlefs, 
Clare  Onstad,  Robert  Prael,  Todd 
McCutcheon,  John  Russo,  Dave  Steiber, 


Cecelia  Williams,  and  Sam  Wilson, 

MMS;  and  Peter  Schaumberg  and  Sarah 
Inderbitzin  of  the  Office  of  the  Solicitor. 

Because  section  3(d)  of  the  Federal 
Oil  and  Gas  Royalty  Simplification  and 
Fairness  Act  of  1996  requires  the 
Secretary  to  promulgate  standards  and 
regulations  “pertaining  to  authorities 
and  responsibilities  to  be  delegated  [to 
States]  *  *  *”  within  12  months  of  its 
enactment,  i.e.  by  August  13, 1997, 

MMS  is  specifying  a  deadline  for 
comments  that  is  less  than  the  60  days 
recommended  in  Executive  Order 
12866.  MMS  has  determined  that  it  is 
not  feasible  to  allow  the  60-day 
comment  period  referred  to  in  section 
6(a)(1)  of  Executive  Order  12866 
because  a  comment  period  of  that  length 
would  make  it  very  difficult  to  comply 
with  the  12  month  statutory  deadline. 
MMS  also  believes  that  a  30-day 
comment  period  is  appropriate  in  this 
instance  because  it  previously  provided 
both  States  and  industry  with  the 
opportunity  to  comment  during  the 
numerous  outreach  meetings  discussed 
above.  Although  MMS  will  consider 
late-filed  comments  to  the  greatest 
extent  practicable,  RSFA’s  requirement 
that  a  final  rule  be  issued  within  12 
months  of  enactment  will  make  it 
extremely  difficult  for  MMS  to  consider 
comments  received  after  the  30-day 
period.  Thus,  MMS  believes  that  for 
these  reasons,  a  30-day  comment  period 
is  sufficiently  long  to  allow  the  public 
a  meaningful  opportunity  to  comment 
on  the  proposed  rule  in  accordance  with 
Executive  Order  12866. 

I.  General 

On  August  13, 1996,  Congress  enacted 
the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996, 
Pub.  L.  104-185,  as  corrected  by  Pub.  L. 
104-200  (RSFA).  The  RSFA  amends 
portions  of  the  Federal  Oil  and  Gas 
Royalty  33  Management  Act  of  1982 
(FOGRMA),  30  U.S.C.  1701  et  seq.  Prior 
to  the  RSFA  enactment,  section  205  of 
FOGRMA,  30  U.S.C.  1735,  provided  for 
the  delegation  of  only  audits, 
inspections,  and  investigations  to  the 
States.  The  RSFA  amendments  to 
section  205  now  provide  that  the  MMS 
may  delegate  other  Federal  royalty 
management  functions  to  requesting 
States. 

The  royalty  management  functions 
MMS  may  delegate  under  the  RSFA 
amendments  are: 

(1)  Conducting  audits  and 
investigations; 

(2)  Receiving  and  processing 
production  and  royalty  reports; 

(3)  Correcting  erroneous  report  data; 

(4)  Performing  automated  verification; 
and 


(5)  Issuing  demands,  subpoenas 
(except  for  solid  mineral  and  geothermal 
leases),  orders  to  perform  restructured 
accounting,  and  related  tolling 
agreements  and  notices  to  lessees  or 
their  designees. 

The  RSFA  amendments  to  section 
205(d)  also  provide  that  within  12 
months  after  the  date  of  enactment,  after 
consultation  with  the  States,  the 
Secretary  must  issue  standards  and 
regulations  pertaining  to  delegable 
functions  and  other  relevant 
responsibilities,  including: 

(1)  Audits  to  be  performed; 

(2)  Records  and  accounts  to  be 
maintained; 

(3)  Reporting  procedures  to  be 
required  by  the  States  under  this 
section; 

(4)  Receipt  and  processing  of 
production  and  royalty  reports; 

(5)  Correction  of  erroneous  report 
data; 

(6)  Performance  of  automated 
verification; 

(7)  Issuance  of  standards  and 
guidelines  in  order  to  avoid  duplication 
of  effort; 

(8)  Transmission  of  report  data  to  the 
Secretary;  and 

(9)  Issuance  of  demands,  subpoenas, 
and  orders  to  perform  restructured 
accounting,  for  royalty  accounting 
purposes. 

In  response  to  the  section  205  RSFA 
amendments,  MMS  formed  the  205 
Consultation  Team,  comprised  of  MMS, 
interested  States,  representatives  from 
State  associations,  and  a  representative 
of  the  Bureau  of  Land  Management 
(BLM)  to  discuss  how  to  implement  the 
delegation  provisions  of  the  RSFA.  In 
1996,  the  205  Consultation  Team  met  on 
October  2,  October  10-11,  and  October 
23-24.  The  result  was  the  development 
of  an  initial  regulatory  framework  that 
MMS  used  to  discuss  the  regulation  at 
three  outreach  meetings  with  States  and 
to  write  the  proposed  regulation.  The 
205  Consultation  Team  members  agreed 
to  the  regulatory  framework  in  a 
teleconference  held  on  December  2, 
1996. 

During  the  initial  meetings  with  the 
205  Consultation  Team,  State 
representatives  sought  delegated 
functions  in  addition  to  those  provided 
in  RSFA.  These  additional  functions 
included  collecting  and  disbursing 
funds,  processing  and  deciding  appeals, 
and  issuing  civil  penalties.  However, 
the  Act  does  not  allow  MMS  to  delegate 
these  functions.  Thus,  MMS  has 
reserved  such  functions  because  they 
are  necessary  for  uniform 
administration  of  the  applicable 
statutes,  regulations,  and  policies  and 
therefore  are  reserved,  among  other 
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reasons,  to  “assured  that  a  uniform  and 
effective  royalty  management  system 
will  prevail  among  the  States.”  30 
U.S.C.  1735(d). 

At  the  initial  meeting  with  the  2Q5 
Consultation  Team,  State 
representatives  also  asked  MMS  to 
delegate  royalty  management  functions 
for  solid  mineral  leases,  geothermal 
leases,  and  offshore  leases  subject  to 
section  8(g)  of  the  Outer  Continental 
Shelf  Lands  Act,  43  U.S.C.  1337(g).  In 
this  rulemaking,  the  MMS  Director 
proposes  to  delegate  royalty 
management  functions  to  States  for  such 
leases  under  Pub.  L.  102-154.  This  1991 
law  provides  authority  for  MMS  to 
delegate  its  royalty  management 
functions  to  States  for  these  leases. 
However,  because  MMS  does  not  have 
statutory  authority  to  issue  subpoenas 
for  solid  mineral  or  geothermal  leases,  it 
cannot  delegate  to  the  States  the 
authority  to  issue  subpoenas  for  such 
leases. 

After  its  meetings  with  the  205 
Consultation  Team,  MMS  held  outreach 
meetings  for  the  States  in  1996  on 
December  11  in  New  Orleans,  LA.,  on 
December  12  in  Denver,  CO.,  and  on 
December  13  in  Oakland,  CA.  At  those 
meetings,  MMS  representatives 
explained  the  delegation  regulatory 
framework,  discussed  the  concepts  of 
the  proposed  regulation  with  the  State 
attendees,  answered  questions,  and 
received  feedback. 

MMS  also  held  outreach  meetings  for 
industry  in  early  1997,  in  Houston,  TX 
on  January  7,  in  Albuquerque,  NM  on 
January  8,  in  Denver,  CO  on  January  9, 
and  in  Casper,  WY  on  January  10.  MMS 
again  explained  the  delegation 
regulatory  framework,  discussed  the 
concepts  of  the  proposed  regulation 
with  the  industry  attendees,  responded 
to  questions,  and  received  feedback. 

In  addition,  MMS  will  hold  several  * 
outreach  meetings  in  the  spring  of  1997 
at  various  locations  to  discuss  the  MMS 
Standards  for  Delegation  ( Standards ) 
document  which  will  contain  the 
detailed  standards  that  States  must 
follow  when  performing  delegated 
functions. 

II.  Indian  Lands 

MMS  proposes  to  amend  30  CFR  parts 
228  and  229  to  remove  references  to 
cooperative  agreements  and  delegations 
for  Federal  lands  under  those  parts.  As 
a  result,  those  parts  would  apply  only 
to  Indian  cooperative  agreements  and 
delegation  agreements  for  audits, 
inspections,  and  investigations  with 
States  for  Indian  lands  within  the  State. 

Section  8  of  the  Act  provides  that  as 
of  the  Act’s  effective  date,  §  202  of 
FOGRMA,  30  U.S.C.  1732,  which 


authorizes  cooperative  agreements  with 
Indian  tribes  and  States  to  carry  out 
audits  and  related  investigation  and 
enforcement  activities,  no  longer  applies 
to  Federal  lands.  Thus,  the  proposed 
new  section  would  limit  the  rules  in  30 
CFR  part  228  to  cooperative  agreements 
with  Indian  tribes  and  States  to  perform 
audits,  inspections,  and  investigations 
for  Indian  lands.  Under  those  rules,  any 
cooperative  agreement  with  a  State 
requires  the  consent  of  the  responsible 
Indian  tribe  or  allottee. 

Section  9  provides  that  the 
amendments  made  in  §  205  of  the  Act, 

30  U.S.C.  1735,  do  not  apply  to  Indian 
lands.  For  those  lands,  the  original 
FOGRMA  §  205  provisions  for 
delegating  audits,  inspections,  and 
investigations  will  continue  to  apply. 
Therefore,  MMS  proposes  to  keep  the 
existing  part  229  delegation  rules  but 
limit  their  applicability  to  Indian  lands. 
Under  those  rules,  any  delegation  to  a 
State  to  perform  audit  and  related 
investigative  activities  for  Indian  lands 
within  the  State  requires  the  consent  of 
the  affected  Indian  tribe  or  allottee,  and 
that  provision  is  unaffected. 

In  a  final  rule,  MMS  may  make  some 
changes  to  parts  228  and  229  to  conform 
the  language  to  principles  of  “plain 
English”  that  MMS  is  implementing  for 
all  rules.  These  changes  would  not  be 
substantive  except  to  remove  any 
unnecessary  references  to  Federal  lands. 

As  an  alternative  proposal,  MMS 
would  like  comment  on  whether  it 
should  remove  part  229  completely  and 
incorporate  delegations  to  States  for 
audits,  inspections,  and  investigations 
on  Indian  lands  into  new  part  227. 

Under  this  approach,  only  the  new 
procedural  provisions  for  that 
delegation  process  would  apply  for 
Indian  lands  to  the  same  extent  as  for 
Federal  lands.  However,  the  additional 
delegable  activities  for  Federal  lands 
added  in  the  Act,  such  as  issuing 
demands  and  subpoenas  and  performing 
error  correction,  would  not  apply  for 
Indian  lands.  In  addition,  MMS  would 
continue  to  require  the  concurrence  of 
the  affected  Indian  tribe  or  allottee 
before  any  delegation  would  occur. 

To  aid  public  participation  in  this 
rulemaking,  MMS  will  post  comments 
received  on  this  proposed  rule  on  the 
Internet  at  http://www.rmp.mms.gov. 

III.  Section-by-Section  Analysis 

Section  229.1  What  is  the  purpose  of 
this  part? 

This  section  would  explain  that  the 
purpose  of  this  rule  is  to  provide 
procedures  to  delegate  Federal  royalty 
management  functions  to  States  under 
section  205  of  the  Federal  Oil  and  Gas 


Royalty  Management  Act  of  1982  (the 
Act),  30  U.S.C.  1735,  as  amended  by  the 
Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996, 
Pub.  L.  104-185,  August  13, 1996,  as 
corrected  by  Pub.  L.  104-200.  Further, 
it  would  explain  that  this  part  also 
provides  procedures  to  delegate  similar 
functions  to  States  for  solid  mineral 
leases,  geothermal  leases,  and  leases 
subject  to  section  8(g)  of  the  Outer 
Continental  Shelf  Lands  Act,  43  U.S.C. 
1337(g),  under  Pub.  L.  102-154.  This 
section  also  would  explain  that  this  part 
does  not  apply  to  any  inspection  or 
enforcement  responsibilities  of  BLM  for 
onshore  leases  or  the  MMS  Offshore 
Minerals  Management  office  for  leases 
on  the  Outer  Continental  Shelf.  The 
respective  agencies  will  issue  any 
regulations  for  those  activities 
separately. 

Section  227.100  What  States  may 
request  delegation? 

This  section  would  explain  which 
States  may  request  a  delegation  of 
royalty  management  functions  under 
this  rule. 

Paragraph  (a)  would  provide  that 
States  may  request  a  delegation  of 
royalty  management  functions  under 
this  rule  if  the  State  has  oil  and  gas 
leases  subject  to  the  Act  on  Federal 
lands  within  that  State. 

Paragraph  (b)  would  provide  that 
States  may  request  a  delegation  of 
royalty  management  functions  under 
this  rule  if  the  State  has  oil  and  gas 
leases  offshore  of  that  State  subject  to 
section  8(g)  of  the  Outer  Continental 
Shelf  Lands  Act,  43  U.S.C.  1337(g). 

Paragraph  (c)  would  provide  that 
States  may  request  a  delegation  of 
royalty  management  functions  under 
this  rule  if  the  State  has  solid  mineral 
leases  or  geothermal  leases  on  Federal 
lands  within  that  State. 


This  section  would  list  the  functions 
that,  under  the  Act,  MMS  may  delegate 
to  States  eligible  to  receive  delegations 
as  provided  under  section  227.100  of 
this  rule. 

Paragraph  (a)  would  provide  that 
States  may  request  to  conduct  audits 
and  investigations.  For  purposes  of  this 
rulemaking,  this  paragraph  would 
pertain  only  to  audits  and  investigations 
related  to  royalty  management 
functions.  However,  MMS  is  interested 
.  in  knowing  whether  States  having  oil 
and  gas  leases  subject  to  section  8g  of 
the  Outer  Continental  Lands  Act,  43 
U.S.C.  1337(g)  would  be  interested  in 


Section  227.101  What  royalty 
management  functions  may  MMS 
delegate  to  a  State? 
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performing  inspection  functions  on 
those  leases. 

Paragraph  (b)  would  provide  that 
States  may  request  to  receive  and 
process  either  production  reports  or 
royalty  reports,  or  both  as  a  delegable 
function.  RSFA  added  these  functions  to 
section  205(a)(2)  of  the  Act,  30  U.S.C. 
1735(a)(2),  which  refers  to  “financial 
reports.”  However,  “financial  reports” 
are  royalty  reports  or  other  reports 
lessees  or  their  designees  file  in 
association  with  the  payment  of 
royalties.  Therefore,  MMS  would  use 
the  term  “royalty  reports”  in  this 
rulemaking  to  encompass  all  financial 
reports. 

Paragraph  (c)  would  provide  that 
States  may  request  to  correct  erroneous 
report  data  as  a  delegable  function  for 
either  production  reports  or  royalty 
reports,  or  both.  This  is  a  new  function 
which  RSFA  added  to  section  205. 

States  to  which  MMS  has  delegated  this 
function  must  assure  that  reporters 
correct  reporting  errors.  States  must 
perform  this  function  to  allow  MMS  to 
enter  correct  production  or  royalty  data 
into  the  applicable  MMS  productioq»or 
royalty  database. 

Paragraph  (d)  would  provide  that 
States  may  request  to  perform 
automated  verification  activities  as  a 
delegable  function.  RSFA  also  added 
this  function  to  section  205.  States  to 
which  MMS  has  delegated  this  function 
must  perform  verification  processes  to 
resolve  various  identified  exceptions. 
Examples  of  exceptions  include  volume 
and  royalty  rate  discrepancies.  The 
verification  process  would  require  the 
State  to  perform  manual  research.  If  the 
State’s  manual  research  identified 
exceptions,  the  State  would  require 
reporters  to  submit  corrected  reports  or 
pay  additional  royalties. 

Paragraph  (e)  would  provide  that 
States  may  request  to  issue  demands, 
subpoenas  (except  for  solid  mineral  and 
geothermal  leases),  and  orders  to 
perform  restructured  accounting, 
including  related  notices  to  lessees  or 
their  designees.  This  delegation  would 
not  include  any  further  enforcement 
authority.  Thus,  if  a  lessee  or  its 
designee  appeals  a  demand  or  order  to 
perform  restructured  accounting,  that 
appeal  would  go  to  MMS.  Further,  any 
judicial  action  to  enforce  a  demand, 
order  to  perform  restructured 
accounting  or  subpoena  would  be 
MMS’s  responsibility  together  with  the 
U.S.  Department  of  Justice. 

Paragraph  (e)  also  would  provide  that 
States  may  request  to  enter  into  tolling 
agreements  with  lessees  or  their 
designees  in  order  to  toll  the  running  of 
the  7-year  statute  of  limitations  on 
demands  under  the  Act.  This  paragraph 


would  exclude  issuing  subpoenas  for 
solid  mineral  and  geothermal  leases  for 
the  reasons  discussed  above. 

Section  227.102  What  royalty 
management  functions  will  MMS  not 
delegate? 

This  section  would  explain  the 
principal  royalty  management  functions 
that  MMS  will  not  delegate.  These 
functions  are  specifically  reserved  to 
MMS  and  are  not  delegable  under  this 
rule. 

Paragraph  (a)  would  provide  that 
MMS  must  collect  all  monies  received 
from  sales,  bonuses,  rentals,  royalties, 
civil  penalties,  assessments  and  interest. 
This  paragraph  also  would  provide  that 
MMS  must  collect  any  monies  a  lessee 
or  its  designee  pays  because  of  audits  or 
other  actions  of  a  delegated  State. 

Paragraph  (b)  would  provide  that 
MMS  must  compare  all  cash  and  other 
payments  it  receives  with  payments 
shown  on  royalty  reports  or  other 
documents,  such  as  bills,  to  reconcile 
payor  accounts.  For  example,  if  a  lessee 
or  its  designee  pays  MMS  $100  but 
reports  a  $110  payment  on  its  royalty 
report  or  other  document,  MMS  must 
reconcile  tKe  discrepancy.  This 
paragraph  also  would  provide  that  MMS 
must  disburse  all  appropriate  monies  to 
States  and  other  revenue  recipients, 
including  refunds  and  interest  owed  to 
lessees  and  their  designees. 

Paragraph  (c)  would  provide  that 
MMS  will  receive,  process  and  decide 
all  administrative  appeals  from 
demands  or  other  orders  issued  to 
lessees  and  their  designees  including 
demands  or  orders  a  delegated  State 
issues.  Thus,  even  if  a  State  performs 
the  audit  and  issues  the  demand  or 
order,  lessees  or  their  designees  must 
continue  to  send  the  notice  of  appeal  to 
MMS,  and  MMS  will  process  and 
decide  those  appeals.  A  centralized 
appeals  process  is  necessary  for  uniform 
administration  of  the  applicable 
statutes,  regulations,  and  policies. 
Therefore,  this  authority  would  be 
reserved,  among  other  reasons,  to 
“assured  that  a  uniform  and  effective 
royalty  management  system  will  prevail 
among  the  States.”  30  U.S.C.  1735(d). 

Paragraph  (d)  would  provide  that 
MMS  will  take  all  enforcement  actions 
other  than  issuing  demands,  subpoenas 
and  orders  to  perform  restructured 
accounting.  This  paragraph  also  would 
provide  that  MMS  will  issue  notices  of 
noncompliance  and  civil  penalties, 
collect  debts,  write  off  delinquent  debts, 
pursue  litigation,  enforce  subpoenas, 
and  manage  alternative  dispute 
resolution.  Furthermore,  this  paragraph 
explains  that  MMS  will  conduct, 
coordinate  and  approve  all  settlements 


or  other  compromises  of  an  obligation 
that  a  les'see  or  its  designee  owes. 
Therefore,  if  a  State  receives  a 
settlement  request  from  a  lessee  or  its 
designee,  the  State  must  refer  that 
request  to  MMS.  However,  MMS  will 
include  States  in  settlement  discussions 
as  it  currently  does.  As  with  appeals, 
centralizing  the  decision  of  whether  to 
issue  a  civil  penalty  is  necessary  for 
uniform  administration  of  the 
applicable  statutes,  regulations,  and 
policies.  Therefore,  the  authority  would 
be  reserved,  among  other  reasons,  to 
“assured  that  a  uniform  and  effective 
royalty  management  system  will  prevail 
among  the  States.”  30  U.S.C.  1735(d). 

Paragraph  (e)  would  explain  that 
MMS  will  decide  all  valuation  policies, 
including  issuing  valuation  regulations, 
determinations,  and  guidelines,  and 
interpreting  valuation  regulations.  For 
example,  MMS  must  respond  to 
industry  requests  for  valuation 
determinations  in  specific  situations. 
Such  valuation  determinations  have  the 
effect  of  an  order  and  are  appealable. 
MMS  also  must  decide  requests  for 
exceptions  to  the  limitations  on 
allowances  and  the  exceptions  for  non- 
arm ’s-length  transportation  and 
processing  allowances.  However,  in  the 
course  of  audits,  States  may  apply  any 
MMS  valuation  policy,  make  findings 
consistent  with  such  policies,  and  issue 
orders  in  accordance  with  such  policies. 
The  purpose  of  this  paragraph  is  to 
maintain  uniform  and  consistent 
enforcement  of  applicable  statutes  and 
regulations. 

Paragraph  (f)  is  a  catch-all  provision 
that  would  allow  MMS  to  reserve 
additional  authorities  and 
responsibilities  not  included  in 
paragraphs  (a)  through  (e)  of  this 
section. 

Section  227.103  What  must  a  State’s 
delegation  proposal  contain? 

This  section  would  provide  that  if  a 
State  wants  MMS  to  delegate  royalty 
management  functions  to  it,  the  State 
must  submit  a  delegation  proposal  to 
the  MMS  Associate  Director  for  Royalty 
Management.  This  section  also  would 
explain  that  a  State’s  delegation 
proposal  must  contain  specific 
minimum  information  to  help  MMS 
assess  its  potential  to  receive  and 
perform  delegated  functions.  Such 
information  would  include  a 
description  of  what  facilities,  personnel, 
and  equipment  the  State  will  need  to 
perform  delegated  functions.  It  also 
would  include  what  facilities, 
personnel,  and  equipment  the  State 
currently  has  and  what  it  will  need  to 
obtain,  and  its  resources  to  obtain  such 
elements.  To  assist  States  in  preparing 
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their  delegation  proposals,  this  section 
also  would  provide  that  MMS  will  help 
States  with  any  technical  assistance  and 
information  they  may  need. 

MMS  specifically  requests  comments 
on  additional  information  that  you 
believe  would  be  important  to  include 
in  a  State’s  delegation  proposal. 

Paragraph  (a)  would  require  the  State 
to  provide  the  name  and  title  of  the 
State  government  official  authorized  to 
submit  the  delegation  proposal  and 
execute  the  delegation  agreement. 

Paragraph  (b)  would  require  the  State 
to  provide  the  name,  address,  and 
telephone  number  of  the  State  contact 
for  die  delegation  proposal. 

Paragraph  (c)  would  require  the  State 
to  provide  a  copy  of  the  legislation. 

State  Attorney  General  opinion  or  other 
document  demonstrating  the  State’s 
authority  to  accept  a  delegation  from 
MMS,  and  receive  State  or  Federal 
appropriations  to  perform  delegated 
functions.  This  documentation  is 
necessary  because  States  must  show  that 
State  laws  and  regulations  allow  the 
State  to  perform  die  delegated  functions 
it  seeks. 

Paragraph  (d)  would  require  States  to 
provide  the  date  they  propose  to  begin 
performing  delegated  functions. 

Paragraph  (e)  would  require  States  to 
provid&a  detailed  statement  of  the 
delegable  functions  that  they  propose  to 
perform.  In  addition,  for  each  delegable 
function  a  State  proposes  to  assume,  the 
State  must  describe  the  resources 
available  in  that  State  to  perform  each 
function,  the  procedures  the  State  will 
use  to  perform  each  function,  and  how 
the  State  will  assure  that  all  Federal 
laws,  lease  terms,  regulations  and 
relevant  performance  standards  will  be 
met. 

Paragraph  (e)  also  would  require 
States  to  provide  evidence  that  the  State 
has  or  will  have  the  resources  to 
perform  each  delegable  function.  Thus, 
States  would  have  to  submit  a 
description  of  the  personnel  they  have 
available  to  perform  delegated 
functions,  the  facilities  the  State  will 
use  to  perform  delegated  functions,  and 
the  equipment,  including  hardware  and 
software,  the  State  has  available  for  any 
of  the  delegable  functions  for  which  it 
is  requesting  delegation.  If  a  State  did 
not  currently  have  the  personnel, 
facilities  or  equipment  necessary  to 

Erform  delegated  functions,  it  would 
ve  to  provide  information  on  when  it 
expects  to  have  such  resources 
available. 

Paragraph  (f)  would  require  a  State  to 
estimate  the  costs  to  fund  the  personnel, 
facilities  and  equipment  necessary  to 
perform  each  delegable  function  that  the 
State  proposes  to  perform. 


Paragraph  (g)  would  require  States  to 
submit  their  plans  to  fund  the  costs  of 
the  resources  described  under  paragraph 
(f),  including  any  items  the  State  will 
ask  MMS  to  fund  under  the  delegation 
agreement.  Thus,  this  paragraph  would 
require  a  State  to  describe  the  resources 
available  in  the  State  to  perform  each 
delegable  function. 

Paragraph  (h)  would  require  States  to 
provide  a  statement  identifying  any 
areas  where  State  law  may  limit  its 
ability  to  perform  delegated  functions. 

In  addition,  a  State  would  have  to 
explain  what  actions  it  proposes  to 
remove  any  such  limitation. 

Paragraph  (i)  would  require  States  to 
provide  a  statement  that  in  accordance 
with  section  203  of  the  Act,  30  USC 
1733,  persons  who  have  access  to 
information  received  under  delegated 
functions  are  subject  to  the  same 
provisions  of  law  regarding 
confidentiality  and  disclosure  of  that 
information  as  Federal  employees. 
Applicable  laws  include  the  Freedom  of 
Information  Act  (FOIA),  the  Trade 
Secrets  Act,  and  relevant  Executive 
Orders.  In  addition,  your  statement 
must  acknowledge  that  all  documents 
produced,  received,  and  maintained  as 
part  of  any  delegation  functions  are 
agency  records  for  purposes  of  FOIA. 

All  requests  for  records  or  other 
information  under  the  applicable  laws 
would  be  subject  to  MMS’s  review  and 
approval. 

Section  227.104  What  will  MMS  do 
when  it  receives  a  State’s  delegation 
proposal? 

This  section  would  explain  that  MMS 
will  record  the  date  it  receives  a  State’s 
delegation  proposal.  This  section  also 
would  explain  that  MMS  will  notify  the 
State  in  writing  whether  its  delegation 
proposal  is  complete  within  15  business 
days  of  the  recorded  date.  When  MMS 
notifies  a  State  that  its  delegation 
proposal  is  not  complete,  MMS  will 
identify  any  missing  items  section 
227.103  requires.  Once  a  State  submits 
all  required  information,  MMS  will 
notify  the  State  in  writing  the  date  its 
delegation  proposal  is  complete.  The 
date  the  delegation  request  is 
“complete”  is  important  because  under 
proposed  section  227.107,  MMS  would 
decide  whether  to  approve  a  delegation 
proposal  within  90  days  after  it  is 
complete. 

Section  227. 1 05  What  are  the  hearing 
procedures? 

This  section  would  explain  the  public 
hearing  procedure  that  will  occur  after 
MMS  notifies  a  State  that  its  delegation 
proposal  is  complete.  The  hearing 
procedures  would  assure  that  the  State 


has  demonstrated  it  has  adequate 
resources  to  carry  out  the  requested 
delegation,  that  it  will  carry  out  the 
requested  delegation  upon  receipt  of  its 
delegation  agreement,  that  it  will 
effectively  and  faithfully  administer  all 
applicable  statutes  and  regulations,  that 
it  will  not  impose  any  additional 
burdens  on  lessees  or  their  designees, 
and  that  it  will  cooperate  with  any 
MMS,  General  Accounting  Office  or 
Office  of  the  Inspector  General  reviews. 
The  hearing  also  is  to  allow  other 
persons  to  present  their  views  regarding 
the  State’s  delegation  proposal. 

Paragraph  (a)  explains  that  the  MMS 
Director  will  appoint  a  hearing  official 
to  conduct  one  or  more  public  hearings 
for  fact  finding  regarding  a  State’s 
ability  to  assume  the  delegated 
functions  it  requested.  Because  the 
public  hearing  is  purely  a  fact  finding 
procedure,  this  paragraph  makes  clear 
that  the  hearing  official  is  not 
responsible  for  deciding  whether  to 
approve  a  State’s  delegation  request. 

The  remaining  paragraphs  of  this 
proposed  section  are  self-explanatory. 

Section  227.106  What  statutory 
requirements  must  a  State  meet  to 
receive  a  delegation? 

This  section  would  make  clear  that 
the  MMS  Director  will  decide  whether 
to  approve  a  State’s  delegation  request 
and  will  ask  the  Secretary  of  the  Interior 
to  concur  in  the  decision.  This  section 
would  provide  that  the  MMS  Director’s 
decision  is  solely  within  the  MMS 
Director’s  and  the  Secretary’s  discretion. 
This  section  also  would  provide  that  the 
MMS  Director’s  decision  in  which  the 
Secretary  concurs  in  is  the  final 
decision  for  the  Department  of  the 
Interior.  Thus,  the  decision  is  not 
subject  to  appeal  to  the  Interior  Board  of 
Land  Appeals  under  43  CFR  part  4. 

In  addition,  this  section  would 
provide  that  the  MMS  Director  may 
approve  a  State’s  request  for  delegation 
only  if,  based  upon  the  State’s 
delegation  proposal  and  the  hearing 
record,  the  MMS  Director  finds  that  the 
State  meets  the  statutory  requirements 
under  section  205. 

Under  paragraph  (a),  the  MMS 
Director  would  have  to  find  that  it  is 
likely  that  the  State  will  provide 
adequate  resources  to  achieve  the 
purposes  of  the  Act.  Thus,  States  must 
show  a  commitment  of  State  resources 
adequate  to  perform  the  requested 
delegable  functions.  This  would  include 
evidence  that  the  State  has  the  proper 
appropriation  from  the  State  legislature. 

Under  paragraph  (b),  the  MMS 
Director  would  have  to  find  that  the 
State  has  demonstrated  that  it  will 
effectively  and  faithfully  administer  the 
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rules  and  regulations  of  the  Secretary  . 
under  the  Act  in  accordance  with  the 
requirements  of  subsections  (c)  and  (d) 
of  section  205  of  the  Act.  The  purpose 
of  this  proposed  paragraph  is  for  States 
to  demonstrate  their  ability  to 
effectively  administer  a  royalty 
management  system  that  will  be 
uniform  among  the  States.  The  purpose 
of  this  requirement  also  is  to  allow  a 
smooth,  efficient  transition  of  delegable 
functions  to  States. 

Under  paragraph  (c),  the  MMS 
Director  would  have  to  find  that  a 
State’s  delegation  will  not  create  an 
unreasonable  burden  on  any  lessee.  The 
purpose  of  this  section  is  to  ensure  that 
lessees  are  not  subject  to  duplicate 
requirements  from  MMS  and  one  or 
more  delegated  States.  While  lessees 
may  have  some  increased  reporting 
burdens  because  of  multiple  reporting 
entities,  MMS  does  not  consider  that  an 
unreasonable  burden  given  the  Act’s 
intent. 

Under  paragraph  (d),  the  MMS 
Director  would  have  to  find  that  the 
State  agrees  to  adopt  standardized 
reporting  procedures  MMS  prescribes 
for  royalty  and  production  accounting 
purposes,  unless  the  State  and  all 
affected  parties  (including  the  Secretary 
and  lessees  and  their  designees) 
otherwise  agree.  For  example,  a  State 
would  have  to  adopt  the  MMS  Report  of 
Sales  and  Royalty  Remittance  (Form 
MMS-2014)  and  the  MMS  Monthly 
Report  of  Operations  (Form  MMS— 3160) 
reporting  formats,  unless  all  affected 
parties  and  the  Secretary  agree  to  an 
alternate  procedure  that  fulfills  MMS’s 
reporting  requirements. 

Under  paragraph  (e),  the  MMS 
Director  would  have  to  find  that  the 
State  agrees  to  follow  and  adhere  to 
regulations  and  guidelines  MMS  issues 
under  the  mineral  leasing  laws 
regarding  valuation  of  production.  Thus, 
a  State  requesting  delegation  must  agree 
to  follow  all  Federal  laws,  regulations, 
and  Secretarial  and  agency 
determinations  and  orders  relating  to 
the  calculation,  reporting  and  payment 
of  mineral  revenues.  The  purpose  of  this 
paragraph  is  to  ensure  uniform 
application  of  the  royalty  management 
program  among  the  delegated  States. 

Under  paragraph  (f),  the  MMS 
Director  would  have  to  find  that  where 
necessary  for  a  State  to  carry  out  and 
enforce  a  delegated  activity,  the  State 
agrees  to  enact  such  laws  and 
promulgate  such  regulations  as  are 
consistent  with  relevant  Federal  laws 
and  regulations.  Thus,  a  State  applying 
for  delegation  would  be  required  to  , 
provide  evidence  that  the  State  is 
authorized  under  State  laws  to  perform 
delegable  functions.  If  a  State  is  not  so 


authorized,  then  it  may  be  required  to 
enact  laws  authorizing  performance  of 
those  functions  before  the  MMS  Director 
will  approve  the  State’s  delegation 
proposal. 

Section  227. 1 07  When  will  the  MMS 
Director  decide  whether  to  approve  a 
State’s  delegation  proposal? 

This  section  would  state  that  the 
MMS  Director  will  decide  whether  to 
approve  a  State’s  delegation  proposal 
within  90  days  after  its  delegation 
proposal  is  complete.  Under  the  Act,  30 
U.S.C.  1735(c),  MMS  has  90  days  after 
a  State  submits  its  delegation  proposal 
to  decide  whether  to  approve  the 
delegation  proposal.  However,  the  Act 
does  not  explain  what  constitutes  a 
delegation  proposal  sufficient  to  start 
the  90-day  period  running.  Therefore,  as 
part  of  the  Secretary’s  rulemaking 
authority  under  the  Act,  30  U.S.C. 
1751(a),  MMS  interprets  the  90-day 
period  to  run  from  die  date  a  State’s 
delegation  proposal  is  complete.  This 
interpretation  would  avoid  MMS 
unnecessarily  rejecting  a  State’s 
proposal  merely  because  some  portion 
of  it  is  incomplete.  This  section  would 
also  provide  that  MMS  may  extend  the 
90-day  period  with  a  State’s  written 
consent. 

Section  227. 1 08  How  will  MMS  notify 
a  State  of  its  decision? 

This  section  would  provide  that  MMS 
will  notify  the  State  in  writing  of  its 
decision  on  the  State’s  delegation 
proposal.  In  addition,  this  section 
would  explain  that  after  MMS  approves 
a  State’s  delegation  proposal,  MMS  will 
hold  discussions  with  the  State  to 
develop  a  delegation  agreement 
detailing  the  delegable  functions  which 
the  State  will  perform  and  the  standards 
and  requirements  the  State  must  comply 
with  to  perform  those  functions. 

Section  227. 1 09  What  if  the  MMS 
Director  denies  a  State’s  delegation 
proposal? 

Under  this  proposed  section,  if  the 
MMS  Director  denies  a  State’s  proposal, 
MMS  will  state  the  reasons  for  denial. 
MMS  also  will  inform  the  State  in 
writing  of  the  conditions  it  must  meet 
to  receive  approval.  In  addition,  this 
section  would  provide  that  a  State  may 
submit  a  new  delegation  proposal  at  any 
time  following  a  denial. 

Section  227.110  How  long  are 
delegation  agreements  effective? 

This  section  would  explain  how  long 
delegation  agreements  issued  under  this 
pert  remain  in  effect  as  well  as 
procedures  for  renewal  of  delegation 
agreements. 


Paragraph  (a)  would  provide  that 
delegation  agreements  are  effective  for  3 
years. 

Paragraph  (b)  would  explain  that  after 
3  years  a  State  may  ask  MMS  to  renew 
its  delegation  for  an  additional  3  years. 
This  section  also  would  explain  that 
States  must  submit  their  renewal 
request  to  the  MMS  Associate  Director 
for  Royalty  Management  within  6 
months  prior  to  the  expiration  of  the  3- 
year  delegation  agreement.  Paragraph 
(b)(1)  would  provide  that  if  a  State  does 
not  want  to  change  the  terms  of  its 
delegation  agreement,  it  need  only  ask 
MMS  to  extend  its  existing  agreement 
for  the  3-year  renewal  period.  In  such 
instances,  MMS  will  not  schedule  a 
hearing  unless  the  State  requests  one. 
Paragraph  (b)(2)  would  explain  that  if  a 
State  wants  to  change  the  terms  of  its 
delegation  agreement  for  the  renewal 
period,  full  review  is  required. 

Therefore,  in  this  situation,  the  State  • 
must  submit  a  new  delegation  proposal 
under  this  part. 

Paragraph  (c)  would  explain  that  the 
MMS  Director  would  approve  a  State’s 
renewal  request  only  if  MMS 
determines  that  the  State  is  meeting  the 
requirements  of  the  applicable 
standards  and  regulations.  Further,  it 
would  explain  that  if  the  MMS  Director 
denies  a  State’s  renewal  request,  MMS 
will  state  the  reasons  for  denial.  In 
addition,  MMS  would  inform  a  State  in 
writing  of  the  conditions  it  must  meet 
to  receive  approval.  This  section  also 
would  provide  that  a  State  may  submit 
a  new  renewal  request  at  any  time 
following  a  denial,  but  not  after  your 
current  agreement  expires. 

Paragraph  (d)  would  provide  that  after 
the  3-year  renewal  period  for  a  State’s 
delegation  agreement  ends,  the  State 
must  request  a  new  delegation 
agreement  from  MMS  under  this  part.  It 
also  would  explain  that  MMS  will  not 
hold  a  hearing  on  the  State’s  new 
delegation  agreement  unless  the  State 
requests  one  or  it  wants  to  change  the 
terms  of  its  delegation  agreement. 
Further,  it  would  explain  that  as  part  of 
the  MMS  Director’s  decision  whether  to 
approve  a  State’s  request  for  a  new 
delegation,  the  MMS  Director  will 
consider  whether  the  State  is  meeting 
the  requirements  of  the  applicable 
standards  and  regulations  under  its 
existing  delegation  agreement. 

Existing  Delegations 

Section  227.111  Do  existing  delegation 
agreements  remain  in  effect? 

This  section  would  explain  a  State’s 
options  if  it  is  operating  under  a 
delegation  in  effect  on  the  date  these 
regulations  become  final. 
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Paragraph  (a)  would  explain  that  a 
State  not  wanting  to  perform  any  new 
royalty  management  functions  in 
addition  to  those  authorized  under  its 
existing  delegation  agreement  may 
continue  under  that  agreement  until  it 
expires.  After  the  delegation  agreement 
expires,  a  State  would  have  to  receive  a 
new  delegation  agreement  meeting  the 
requirements  of  these  regulations  and 
the  applicable  standards. 

Paragraph  (b)  would  explain  that  a 
State  wanting  to  perform  royalty 
management  functions  in  addition  to 
those  authorized  under  its  existing 
agreement  must  submit  a  delegation 
proposal  under  this  part.  Thus,  any 
State  wanting  to  perform  the  delegable 
functions  under  this  part  in  addition  to 
those  provided  for  under  its  existing 
delegation  agreement  must  submit  a 
delegation  proposal  under  this  part  for 
all  delegable  functions  it  wishes  to 
perform,  including  those  under  its 
existing  agreement. 

Paragraph  (c)  would  provide  that 
MMS  may  extend  any  delegation 
agreement  in  effect  on  the  date  these 
regulations  become  final  for  up  to  3 
years  beyond  the  date  it  is  due  to  expire. 
The  purpose  of  this  paragraph  is  to 
provide  States  whose  existing 
delegation  agreements  are  due  to  expire 
shortly  after  these  rules  become  final 
with  enough  time  to  prepare  a 
delegation  proposal  under  this  part  and 
to  receive  authority  to  accept  a 
delegation  from  MMS  and  receive  State 
or  Federal  appropriations  to  perform 
delegated  functions  as  required  under 
section  227.103(c)(2)  of  this  part 

Compensation 

Section  227.112  What  compensation 
will  a  State  receive  to  perform  delegated 
functions? 

This  section  would  provide  that  a 
State  would  receive  compensation  for 
its  costs  to  perform  each  delegation 
function.  This  section  also  would 
provide  the  conditions  for  a  State  to 
receive  compensation. 

Paragraph  (a)  would  provide  that 
compensation  for  costs  would  be  subject 
to  agency  fiscal  appropriations.  Thus,  if 
Congress  does  not  pass  a  budget  or 
continuing  resolution,  MMS  will  not 
have  the  funds  available  to  pay  the 
States. 

Paragraph  (b)  would  provide  that 
compensation  could  not  exceed  the 
reasonable  anticipated  expenditures  that 
MMS  would  incur  to  perform  the  same 
function.  Thus,  a  State’s  compensation 
would  be  limited  to  the  amount  it 
would  cost  the  MMS  to  perform  the 
same  function.  For  example,  if  it  costs 
MMS  Sl^MX)  to  perform  error  correction 


on  a  State’s  leases,  then  $1,000  is  the 
maximum  amount  a  State  could  receive 
to  perform  its  own  error  correction. 

Paragraph  (c)  would  provide  that  the 
cost  for  which  a  State  requests 
compensation  must  be  directly  related 
to  its  performance  of  a  delegated 
function  and  necessary  for  performance 
of  that  delegated  function.  For  example, 
MMS  will  not  compensate  a  State  for 
employees  who  perform  delegated 
royalty  management  functions  to  attend 
an  environmental  conference  because 
environmental  studies  are  not  a 
delegated  function.  An  additional 
example  is  that  MMS  will  not 
compensate  a  State  for  performing 
audits  of  State  leases  even  though  the 
same  audit  may  cover  Federal  leases. 

Generally,  MMS  will  compensate  for 
items  related  to  performing  royalty 
management  delegations,  such  as,  rent 
or  lease  of  office  space,  salary,  employee 
benefits,  supplies,  equipment,  and  - 
travel.  For  example,  MMS  would 
compensate  for  reasonable  purchase  of 
office  personal  computers,  but  would 
not  compensate  for  purchase  of  a 
mainframe  computer. 

Paragraph  (d)  would  provide  that 
States  would  be  required  to  provide 
vouchers  detailing  their  expenditures 
quarterly  or  monthly  during  the  fiscal 
year  as  stated  in  their  delegation 
agreement. 

Paragraph  (e)  would  provide  that 
States  would  be  required  to  maintain 
adequate  books  and  records  to  support 
their  vouchers. 

Paragraph  (f)  would  provide  that 
MMS  would  pay  a  State  quarterly  or 
monthly  during  the  fiscal  year  as  stated 
in  the  State’s  delegation  agreement. 

Paragraph  (g)  would  provide  that 
MMS  could  withhold  compensation  for 
a  State’s  failure  to  properly  perform  a 
delegated  function  whether  or  not  MMS 
takes  any  action  under  sections  227.801 
or  227.802  of  this  part. 

States’  Responsibilities  To  Perform 
Delegated  Functions 

Section  227.200  What  are  a  State’s 
general  responsibilities  if  it  accepts  a 
delegation? 

This  section  would  explain  what 
general  responsibilities  a  State  must 
perform  for  each  delegated  function. 
Specific  requirements  would  be 
explained  in  sections  227.300,  227.301, 
227.400,  227.401,  227.500,  227.501, 
227.600,  and  227.601  of  this  part,  the 
State's  delegation  agreement,  and  the 
Standards. 

Paragraph  (a)  would  provide  that 
States  must  operate  in  compliance  with 
all  Federal  laws,  regulations,  and 
Secretarial  and  agency  determinations 


and  orders  relating  to  the  calculation, 
reporting,  and  payment  of  mineral 
royalties  and  other  revenues.  Under  this 
paragraph,  States  also  would  be 
required  to  submit  a  written  request  for 
interpretation  of  any  applicable  Federal 
requirement  to  the  appropriate  MMS 
official.  The  purpose  of  this  requirement 
is  to  maintain  uniform  and  consistent 
application  of  Federal  requirements  in 
order  to  minimize  the  burden  on 
lessees.  MMS  will  respond  to  a  State’s 
request  for  guidance  in  writing,  and 
States  must  follow  the  interpretation  or 
guidance  given. 

Paragraph  (b)  would  provide  that 
States  must  comply  with  Generally 
Accepted  Accounting  Principles 
(GAAP).  Paragraphs  (b)  (1)— (5)  explain 
what  GAAP  requirements  would  pertain 
to  performing  royalty  management 
functions. 

Paragraph  (c)  would  require  States  to 
assist  MMS  in  meeting  the  requirements 
of  the  Government  Performance  and 
Results  Act  (GPRA)  as  well  as  assisting 
in  developing  and  endeavoring  to 
comply  with  the  MMS  Strategic  Plan 
and  Performance  Measurements. 

Paragraph  (d)  would  require  a  State  to 
maintain  all  records  it  obtains  or  creates 
under  its  delegated  functions,  such  as 
royalty  reports,  production  reports,  and 
other  related  information.  States  would 
be  required  to  maintain  such  records  in 
a  safe,  secure  manner,  including  taking 
appropriate  measures  for  protecting 
confidential  and  proprietary 
information  and  assisting  MMS  in 
responding  to  Freedom  of  Information 
Act  requests  when  necessary.  This 
paragraph  also  would  require  States  to 
maintain  such  records  for  at  least  7 
years. 

Paragraph  (e)  would  require  States  to 
provide  reports  to  MMS  about  any 
activities  it  performs  under  its  delegated 
functions.  MMS  will  specify  in  a  State’s 
delegation  agreement  and  the  Standards 
what  reports  a  State  must  submit  and 
how  often  it  must  submit  them.  The  rule 
would  provide  that  at  a  minimum,  a 
State  must  provide  periodic  statistical 
reports  to  MMS  summarizing  the 
activities  it  carried  out,  such  as: 

(1)  Production  and  royalty  reports 
processed; 

(2)  Erroneous  reports  corrected; 

(3)  Results  of  automated  verification 
resolution  efforts; 

(4)  Number  of  audits  performed;  and 

(5)  Enforcement  documents  issued. 

Paragraph  (f)  would  require  States  to 

assist  MMS  in  maintaining  adequate 
reference,  royalty,  and  production 
databases  as  provided  in  the  Standards. 
Thus,  States  would  provide  corrected 
reference  data  to  MMS  such  as:  lease 
acreage,  lease  ownership,  royalty  rates. 
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unit  and  communitization  agreement 
allocation  factors,  and  payor 
information.  States  will  have  access  to 
the  reference  database  for  use  in  various 
delegated  functions.  However,  MMS 
will  update  reference  data  and  maintain 
the  reference  database. 

Paragraph  (g)  would  require  States  to 
develop  annual  work  plans  that: 

(1)  Specify  the  work  the  State  will 
perform  for  each  delegated  function; 
and 

(2)  Identify  the  resources  the  State  • 
will  commit  to  perform  each  delegated 
function  This  would  include  the 
personnel,  facilities,  and  equipment  the 
State  will  commit  to  perform  each 
delegated  function. 

Paragraph  (h)  would  require  States  to 
help  MMS  respond  to  requests  for 
information  from  other  Federal 
agencies,  Congress,  and  the  public. 

Thus,  MMS  would  be  responsible  for 
responding  to  such  requests  with  the 
State’s  assistance. 

Paragraph  (i)  would  require  that 
States  cooperate  with  MMS’s 
monitoring  of  their  delegated  functions. 
For  example,  States  must  make  financial 
records  available  to  MMS  to  facilitate 
the  fiscal  examination  MMS  performs  as 
part  of  monitoring  the  State’s  delegated 
functions  under  §  227.800(b)(2). 

Paragraph  (j)  would  require  States  to 
comply  with  the  Standards  as  required 
under  §  227.201. 

Section  227.201  What  standards  must 
a  State  comply  with  for  performing 
delegated  functions? 

This  section  would  explain  a  State’s 
requirements  to  comply  with  standards 
for  performing  delegated  functions.  In 
addition  to  the  requirements  for 
performing  royalty  management 
functions  under  this  part  and  a  State’s 
delegation  agreement,  MMS  will  set  out 
additional  requirements  imthe 
Standards.  MMS  will  provide  each 
delegated  State  with  the  Standards. 

Paragraph  (a)  would  provide  that  if 
MMS  delegates  royalty  management 
functions  to  a  State,  it  must  comply 
with  the  Standards.  The  Standards 
would  provide  guidelines  for  States  to 
carry  out  specific  delegable  functions. 
For  example,  the  Standards  will  explain 
the  appropriate  standards  of  accuracy, 
timeliness,  and  efficiency  for  States  to 
carry  out  each  delegated  function. 

Paragraph  (b)  would  provide  that  a 
State’s  delegation  agreement  may 
include  standards  in  addition  to  those 
in  the  Standards  which  specifically 
apply  to  the  functions  delegated  to  that ' 
State. 

Paragraph  (c)  would  provide  that  if  a 
State  fails  to  comply  with  its  delegation 
agreement,  the  Standards,  or  any  of  the 


specific  standards  and  requirements  in 
the  delegation  agreement,  that  would  be 
grounds  for  termination  of  all  or  part  of 
its  delegation  agreement,  or  other 
actions  as  provided  under  §§  227.801 
and  227.802. 

Paragraph  (d)  would  provide  that 
MMS  may  revise  the  Standards  and  will 
provide  notice  of  those  changes  in  the 
Federal  Register.  This  paragraph  also 
would  provide  that  States  must  comply 
with  any  changes  to  the  Standards. . 

MMS  would  suggest  formation  of  an 
advisory  committee  comprised  of  States 
receiving  delegations  and  MMS 
representatives.  The  committee  would 
be  responsible  for  providing  advice  and 
recommendations  about  the  standards 
and  procedures  required  for  the 
performance  of  delegable  functions. 
MMS  would  like  comments  on  this 
suggestion. 

Section  227.300  What  audit  functions 
may  a  State  perform? 

This  section  would  explain  generally 
that  an  audit  consists  of  an  examination 
of  records  to  verify  that  royalty  reports 
and  payments  accurately  reflect  actual 
production,  sales,  revenues  and  costs, 
and  compliance  with  Federal  statutes, 
regulations,  tease  terms,  and  MMS 
policy  determinations.  This  section 
would  then  provide  the  minimum 
functions  a  State  must  perform  if  it 
requests  delegation  of  audit  functions. 
Thus,  a  State  must  perform  all  of  the 
functions  in  this  section  if  it  requests 
delegation  of  audit  functions. 

Paragraph  (a)  would  require  States  to 
issue  engagement  tetters  informing  the 
lessee  that  the  State  has  begun  an  audit. 
This  would  ensure  that  lessees  receive 
maximum  advance  notification  of  ’ 
scheduled  audits  and  have  adequate 
time  to  furnish  requested  information. 

Paragraph  (b)  would  require  States  to 
arrange  for  entrance  conferences  to 
facilitate  the  lessees’  understanding  of 
the  audit  process,  enhance  the 
effectiveness  of  the  initial  site  visit, 
designate  audit  coordinators,  and  clarify 
policies  regarding  confidentiality. 

Paragraph  (c)  would  require  States  to 
submit  requests  for  records  to  lessees 
requesting  information  necessary  to 
perform  the  audit. 

Paragraph  (d)  would  require  States  to 
schedule  site  visits  to  examine  the 
information  the  State  has  requested. 
States  would  be  required  to  schedule 
site  visits  sufficiently  in  advance  to 
allow  lessees  ample  time  to  arrange 
space  for  the  auditors  and  to  have  the 
requested  information  available. 

Paragraph  (e)  would  require  States  to 
examine  royalty  and  production  reports 
to  determine  whether  royalties  and 


production  volumes  were  properly 
reported  and  paid. 

„  Paragraph  (f)  would  require  States  to 
examine  lessee  production  and  sales 
records,  including  contracts,  payments, 
invoices,  and  transportation  and 
processing  costs  to  substantiate  that 
production  volumes  and  royalties  were 
correctly  reported  and  paid. 

Paragraph  (g)  would  require  States  to 
hold  closeout  conferences  to  inform 
lessees  that  site  visits  are  complete  and 
to  summarize  audit  findings  to  date. 

Paragraph  (h)  would  require  States  to 
issue  records  releases  and  audit  closure 
tetters  to  lessees  upon  completion  of  an 
audit,  as  necessary. 

Paragraph  (i)  would  require  States  to 
provide  assistance  to  MMS  regarding 
appealed  demands  or  orders,  including 
preparing  field  reports,  performing 
remanded  actions,  modifying  orders, 
and  providing  oral  and  written  briefing 
and  testimony  as  expert  witnesses. 

Thus,  although  MMS  would  decide  all 
appeals,  it  would  rely  on  States  to 
provide  any  information  or  assistance 
necessary  for  deciding  appeals  and 
developing  the  administrative  record. 

Section  227.301  What  are  a  State’s 
responsibilities  if  it  performs  audits? 

This  section  would  explain  a  State’s 
general  responsibilities  if  it  accepts 
delegation  of  the  audit  functions 
required  under  section  227.300.  The 
Standards  and  a  State’s  delegation 
agreement  would  contain  more  specific 
responsibilities  a  State  must  perform  if 
it  accepts  delegation  of  audit  functions. 

Paragraph  (a)  would  require  States 
performing  audits  to  comply  with  the 
MMS  Audit  Procedures  Manual  and  the 
Government  Auditing  Standards  the 
Comptroller  General  of  the  United 
States  issues. 

Paragraph  (b)  would  require  States  to 
follow  the  MMS  Annual  Audit  Work 
Plan  and  5-year  Audit  Strategy,  which 
MMS  will  develop  in  consultation  with 
States  having  delegated  audit  authority. 

Paragraph  (c)  would  require  States  to 
agree  to  undertake  special  audit 
initiatives  MMS  identifies  which  target 
specific  valuation  or  volume  issues  such 
as  gas  contract  settlements  and  crude  oil 
valuation. 

Paragraph  (d)  would  require  States  to 
prepare,  construct,  or  compile  audit 
work  papers  under  the  appropriate 
procedures,  manuals,  and  guidelines. 

Paragraph  (e)  would  require  States  to 
prepare  and  submit  any  audit  reports 
required  in  MMS  Audit  Work  Plans  and 
the  Standards. 

Paragraph  (f)  would  require  States  to 
comply  with  procedures  for  appealed 
demands  or  orders,  including  using 
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appropriate  format  and  pontent  for  field 
reports  and  meeting  timeframes. 

Section  227.400  What  functions  may  a 
State  perform  in  processing  production 
reports  or  royalty  reports? 

This  section  would  explain  that 
production  reporters  or  royalty  reporters 
provide  production,  sales,  and  royalty 
information  on  mineral  production  from 
leases  which  must  be  collected, 
analyzed,  and  corrected.  States  may 
receive  and  process  production  reports 
or  royalty  reports,  or  both.  This  section 
would  provide  the  minimum  functions 
a  State  must  perform  if  it  requests 
delegation  of  authority  to  process 
production  reports  or  royalty  reports,  or 
both. 

Paragraph  (a)  would  provide  that  if  a 
State  requests  delegation  of  either 
production  report  or  royalty  report 
processing  functions,  it  must  perform 
certain  minimum  functions.  Thus,  a 
State  must  perform  all  of  the  functions 
in  paragraph  (a)  if  it  requests  delegation 
of  either  production  or  royalty  report 
processing  functions,  or  both.  The 
minimum  functions  States  must  perform 
are: 

(i)  Receiving,  identifying,  and  date 
stamping  production  reports  or  royalty 
reports; 

Xii)  Processing  production  or  royalty 
data  to  allow  entry  into  a  data  base. 

MMS  uses  such  data  to  disburse  money 
to  the  proper  entities  and  to  provide 
data  to  States  and  other  affected  Federal 
agencies; 

(iii)  Creating  copies  of  reports  by 
means  such  as  electronic  imaging.  This 
requirement  creates  an  audit  record  and 
allows  for  use  of  the  copies  in  other 
functions  such  as  automated  verification 
and  audits; 

(iv)  Timely  transmitting  production 
report  or  royalty  report  data  to  MMS 
and  other  affected  Federal  agencies  as 
provided  in  the  State’s  delegation 
agreement  and  the  Standards.  For 
example,  MMS  transmits  a  biweekly 
tape  of  production  data  to  BLM  and 
monthly  production  data  to  the  Bureau 
of  Indian  Affairs  (BIA),  States,  and 
Indian  tribes; 

(v)  Providing  training  and  assistance 
to  production  reporters  or  royalty 
reporters.  For  example,  MMS  holds 
periodic  training  meetings.  MMS  also 
would  expect  delegated  States  to  hold 
these  meetings.  States  processing 
reports  also  must  provide  telephone  or 
written  assistance  to  reporters  who  have 
questions  on  how  to  report  certain 
transactions; 

(vi)  Providing  production  data  or 
royalty  data  to  appropriate  Federal 
agencies  upon  request  For  example. 
States  would  be  required  to  provide 


production  data  to  BLM  upon  request; 
and 

(vii)  Providing  assistance  to  MMS  for 
appealed  demands  or  orders,  including 
preparing  field  reports,  performing 
remanded  actions,  modifying  orders, 
and  providing  oral  and  written  briefing 
and  testimony  as  expert  witnesses. 

Paragraph  (b)  would  explain  that  if  a 
State  request^  delegation  of  either 
production  report  or  royalty  report 
processing  functions,  or  both,  it  may 
perform  certain  additional  functions 
authorized  under  the  Act.  Unlike  the 
functions  required  under  paragraph  (a) 
of  this  section,  performance  of  the 
functions  in  this  paragraph  would  not 
be  mandatory.  The  optional  functions 
would  include: 

(i)  Granting  exceptions  from  reporting 
and  payment  requirements  for  marginal 
properties;  and 

(ii)  Approving  alternative  royalty  and 
payment  requirements  for  unit 
agreements  and  communitization 
agreements. 

Section  227.401  What  are  a  State’s 
responsibilities  if  it  processes 
production  reports  or  royalty  reports? 

This  section  would  explain  what 
general  responsibilities  a  State  must 
perform  if  it  accepts  delegation  of  the 
processing  functions  required  tinder 
section  227.400  for  production  reports 
or  royalty  reports  or  both.  The 
Standards  and  a  State’s  delegation 
agreement  would  contain  more  specific 
responsibilities  a  State  must  perform  if 
it  accepts  delegation  of  report 
processing  functions.  States  must 
perform  the  following  minimum  report 
processing  functions: 

(a)  Process  reports  accurately  and 
timely  as  provided  in  the  Standards  and 
the  State’s  delegation  agreement; 

(b)  Identify  fatal  errors  for  subsequent 
error  correction  that  the  State  or  MMS 
performs; 

(c)  Accept  multiple  forms  of 
electronic  media  from  reporters,  as 
MMS  specifies.  For  example,  States 
must  be  able  to  accept  electronic  data 
interchange,  magnetic  or  cartridge  tapes, 
diskettes  reporters  prepare,  e-mail, 
model  diskettes,  and  template  diskettes; 

(d)  Timely  transmit  required 
production  or  royalty  data  to  MMS  and 
other  affected  Federal  agencies.  For 
example,  MMS  transmits  a  biweekly 
tape  of  production  data  to  BLM  and  a 
monthly  tape  to  BIA  and  States.  A  State 
delegated  the  function  of  performing 
processing  of  report  functions  would  be 
required  to  timely  transmit  the  required 
data  to  the  appropriate  agency; 

(e)  Access  well,  lease,  agreement,  and 
reporter  reference  data  from  MMS  and 
provide  updated  information  to  MMS. 


BLM  uses  this  information  for  field 
inspections.  MMS  uses  it  in  performing 
other  royalty  management  functions 
such  as  automated  verification  and 
audits; 

(f)  For  production  reports,  maintain 
adequate  system  software  edits  to 
ensure  compliance  with  the  provisions 
of  30  CFR  part  216,  the  PAAS  Onshore 
Oil  and  Gas  Reporter  Handbook,  the 
PAAS  Reporter  Handbook-Lease, 
Facility/Measurement  Point,  and  Gas 
Plant  Operators,  the  PAAS  Solid 
Minerals  Reporter  Handbook,  any 
interagency  memorandums  of  ^ 
understanding  to  which  MMS  is  a  party, 
and  the  Standards.  For  example,  when 

a  reporter  submits  a  production  report, 
the  lease  number  reported  must  match 
the  lease  number  in  the  database; 

(g)  For  royalty  reports,  maintain 
adequate  system  software  edits  to 
ensure  compliance  with  the  provisions 
of  30  CFR  part  218,  the  Oil  and  Gas 
Payor  Handbook,  Volume  II,  the  Solid 
Minerals  Payor  Handbook,  “Dear  Payor” 
letters,  and  the  Standards.  For  example, 
the  lease  must  be  a  valid  lease  in  the 
system  and  the  correct  payor  must  pay 
on  the  lease;  and 

(h)  Comply  with  the  procedures  for 
appealed  demands  or  orders,. including 
using  appropriate  format  and  content  for 
field  reports  and  supplemental  and 
meeting  timeframes. 

Section  227.500  What  functions  may  a 
State  perform  to  assure  that  reporters 
correct  erroneous  report  data? 

This  section  would  explain  that 
production  data  and  royalty  data  are 
subjected  to  numerous  edits  for  errors 
which  ensure  that  what  is  reported  is 
correct,  that  disbursement  is  made  to 
the  proper  recipient,  and  that  correct 
data  are  used  for  other  functions  such  as 
automated  verification  and  audits. 

States  may  perform  error  correction 
functions  for^production  reports  or 
royalty  reports,  or  both.  This  section 
would  provide  the  minimum  functions 
a  State  must  perform  if  it  requests 
delegation  of  authority  to  correct 
erroneous  report  data  for  production 
reports  or  royalty  reports,  or  both.  The 
minimum  error  correction  functions  a 
State  must  perform  are: 

(a)  Correcting  all  fatal  errors  and 
assigning  appropriate  confirmation 
indicators.  Confirmation  indicators  are 
used  for  tracking  purposes  and  for 
generating  confirmation  reports  to 
operators; 

(b)  Verifying  missing  production 
reports  to  ensure  that  all  reports  are 
received  to  assist  BLM  in  field 
inspections  and  MMS  in  other  functions 
such  as  automated  verification  and 
audits; 
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(c)  Contacting  production  reporters  or 
royalty  reporters  about  missing  reports 
and  resolving  exceptions.  States  would 
be  required  to  contact  reporters  by 
phone  and  request  that  they  submit 
additional  data  and  amended  reports.  If 
phone  contact  does  not  resolve  die 
issue,  the  State  would  be  required  to 
send  a  letter  or  issue  an  order  to  the 
reporter; 

td)  Documenting  all  corrections  made, 
including  providing  production 
reporters  or  royalty  reporters  with 
confirmation  reports  of  any  changes; 

(e)  Providing  training  and  assistance 
to  production  reporters  or  royalty 
reporters.  For  example,  MMS  routinely 
advises  reporters  on  how  to  prepare 
their  production  and  royalty  reports.  In 
addition,  MMS  holds  reporter  training 
sessions  throughout  the  country  several 
times  a  year.  MMS  also  would  expect 
delegated  States  to  advise  reporters  on 
preparing  their  reports  and  to  hold  such 
training  sessions. 

(f)  Issuing  notices  and  bills  as  needed, 
including  but  not  limited  to,  imposing 
assessments  on  a  person  who 
chronically  submits  erroneous  reports; 
and 

(g)  Providing  assistance  to  MMS  for 
appealed  demands  or  orders,  including 
preparing  field  reports,  performing 
remanded  actions,  modifying  orders, 
and  providing  oral  and  written  briefing 
and  testimony  as  expert  witnesses. 

Section  227.501  What  are  a  State’s 
responsibilities  to  assure  that  reporters 
correct  erroneous  data? 

This  section  would  explain  what 
general  responsibilities  a  State  must 
perform  if  it  accepts  delegation  of  the 
error  correction  functions  required 
under  section  227.500  for  production 
reports  or  royalty  reports,  or  both.  The 
Standards  and  a  State’s  delegation 
agreement  would  contain  more  specific 
responsibilities  a  State  must  perform  if 
it  accepts  delegation  of  error  correction 
functions.  States  must  perform  the 
following  minimum  error  correction 
functions: 

(a)  Ensure  compliance  with  the 
provisions  of  30  CFR  parts  216  and  218, 
any  applicable  handbook  specified 
under  30  CFR  401  (f)  and  (g),  inter¬ 
agency  memorandums  of  understanding 
to  which  MMS  is  a  party,  and  the 
Standards; 

(b)  Assure  that  reporters  accurately 
and  timely  correct  all  fatal  errors  as 
designated  in  the  Standards.  These 
errors  include,  for  example,  invalid  or 
incorrect  reporter/payor  codes,  incorrect 
lease/agreement  numbers,  and  missing 
data  fields.  The  Standards  would  list 
fatal  edits  for  both  production  reports 
and  royalty  reports; 


(c)  Submit  accepted  and  corrected 
lines  to  MMS  to  allow  processing  into 
the  Auditing  and  Financial  System 
(AFS)  and  the  Production  Accounting 
and  Auditing  System  (PAAS)  in  a  timely 
manner  as  provided  in  the  Standards 
and  30  CFR  219;  and 

(d)  Comply  with  the  procedures  for 
appealed  demands  or  orders,  including 
using  appropriate  format  and  content  for 
field  reports  and  meeting  timeframes. 

Section  227.600  What  automated 
verification  functions  may  a  State 
perform? 

This  section  would  explain  that 
automated  verification  involves 
systematic  monitoring  of  production 
and  royalty  reports  to  identify  and 
resolve  reporting  or  payment 
discrepancies.  This  section  would 
provide  the  minimum  functions  a  State 
must  perform  if  it  requests  delegation  of 
automated  verification  functions. 

Paragraph  (a)  would  provide  that 
States  may  perform  automated 
comparison  of  sales  volumes  reported 
by  royalty  reporters  to  sales  and  transfer 
volumes  reported  by  production 
reporters.  Paragraph  (a)  also  would 
provide  that  if  a  State  requests 
delegation  of  automated  comparison  of 
sales  and  production  volumes,  it  must 
perform  at  least  the  following  functions: 

(1)  Performing  an  initial  sales  volume 
comparison  between  royalty  and 
production  reports; 

(2)  Performing  subsequent 
comparisons  when  reporters  adjust 
royalty  or  production  reports; 

(3)  Checking  unit  prices  for 
reasonable  product  valuation  based  on 
reference  price  ranges  MMS  provides; 

(4)  Resolving  volume  variances  using 
written  correspondence,  telephone 
inquiries,  or  other  media; 

(5)  Maintaining  appropriate  file 
documentation  to  support  case 
resolution;  and 

(6)  Issuing  orders  to  correct  reports  or 
payments. 

Paragraph  (b)  would  provide  that  a 
State  requesting  delegation  of  authority 
to  perform  automated  comparison  of 
sales  and  production  volumes  also  may 
perform  functions  in  addition  to  those  it 
must  perform  under  paragraph  (a)  of 
this  section.  States  may  perform  any  one 
or  more  of  the  following  additional 
automated  verification  functions: 

(1)  Verifying  compliance  with  lease, 
financial  terms,  such  as  payment  of  rent, 
minimum  royalty,  and  advance  royalty; 

(2)  Identifying  and  resolving  improper 
adjustments.  This  involves  trying  to 
adjust  a  previously  reported  line  with  a 
line  that  does  not  match; 

(3)  Identifying  late  payments  and 
insufficient  estimates,  including 


calculating  interest  owed  to  MMS  and 
verifying  payor-calculated  interest  owed 
to  MMS; 

(4)  Calculating  interest  due  to  a  lessee 
or  its  designee  for  an  adjustment  or 
refund,  including  identifying 
overpayments  and  excessive  estimates, 
except  for  solid  mineral  and  geothermal 
leases.  MMS  cannot  delegate  authority 
to  calculate  interest  due  a  lessee  or  its 
designee  for  solid  mineral  and 
geothermal  leases  because  MMS  is  not 
authorized  under  the  Act  to  pay  interest 
to  such  lessees  or  their  designees.  MMS 
cannot  delegate  authority  it  does  not 
have. 

(5)  Verifying  royalty  rates; 

(6)  Verifying  compliance  with 
transportation  and  processing  allowance 
limitations;  and 

(7)  Manually  checking  and  confirming 
corrected  reports  or  payments. 

Paragraph  (c)  would  require  States  to  • 
issue  any  notices  and  bills  associated 
with  any  of  the  functions  under 
paragraphs  (a)  and  (b)  of  this  section. 

Paragraph  (d)  would  require  States  to 
provide  assistance  to  MMS  for  appealed 
demands  or  orders,  including  preparing 
field  reports,  taking  remanded  actions, 
modifying  orders,  and  providing  oral 
and  written  briefing  and  testimony  as 
expert  witnesses. 

Section  227.601  What  are  my 
responsibilities  if  I  perform  automated 
verification? 

This  section  would  explain  what 
general  responsibilities  a  State  must 
perform  if  it  accepts  delegation  of  the 
automated  verification  of  production 
reports  or  royalty  reports  functions 
required  under  section  227.600  for 
production  reports  or  royalty  reports,  or 
both.  The  Standards  and  a  State’s 
delegation  agreement  would  contain 
more  specific  responsibilities  a  State 
must  perform  if  it  accepts  delegation  of 
automated  verification  of  production 
report  or  royalty  report  functions.  States 
must  perform  the  following  minimum 
automated  verification  functions: 

(a)  Verify  through  research  and 
analysis  all  identified  exceptions,  and 
prepare  the  appropriate  billings, 
assessment  letters,  warning  letters, 
notification  letters,  Lease  Problem 
Reports,  other  internal  forms  required, 
and  correspondence  required  to  perform 
any  required  follow-up  action  for  each 
function,  as  specified  in  the  Standards 
or  the  State’s  delegation  agreement; 

(b)  Resolve  and  respond  to  all 
production  reporter  or  royalty  reporter 
inquiries; 

(c)  Maintain  all  documentation  and 
logging  procedures  as  specified  in  the 
Standards  or  the  State’s  delegation 
agreement; 
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(d)  Access  well,  lease,  agreement,  and 
production  reporter  or  royalty  reporter 
reference  data  from  MMS  and  provide 
update  information  to  MMS.  Thus, 

States  will  have  access  to  the  reference 
database  but  MMS  will  update  reference 
data  and  maintain  and  update  the 
reference  database;  and 

(e)  Comply  with  procedures  for 
appealed  demands  and  Orders, 
including  using  appropriate  format  and 
content  for  field  reports  and  meeting 
timeframes. 

Section  227.700  What  enforcement 
documents  may  a  State  issue  in  support 
of  its  delegated  function? 

This  section  would  explain  what 
enforcement  actions  a  State  may  take  as 
part  of  its  delegated  functions. 

Paragraph  (aj  would  provide  that 
States  may  issue  demands,  subpoenas 
(except  for  solid  minerals  and 
geothermal  leases),  and  orders  to 
perform  restructured  accounting, 
including  related  notices  to  lessees  and 
their  designees.  Unlike  Federal  oil  and 
gas  leases,  under  the  Act  MMS  does  not 
have  statutory  authority  to  issue  ■ 
subpoenas  for  solid  mineral  and 
geothermal  leases.  Thus,  MMS  cannot 
delegate  this  authority  to  States. 

Paragraph  (a)  also  would  provide  that 
States  may  enter  into  tolling  agreements 
under  section  15(d)(1)  of  the  Act,  30 
U.S.C  1725(d)(1). 

Paragraph  (b)  would  provide  that, 
when  a  State  issues  any  enforcement 
document,  it  must  comply  with  the 
requirements  of  section  115  of  the  Act, 

30  U.S.C.  1725. 

Paragraph  (c)  would  explain  the 
requirements  a  State  must  comply  with 
when  it  issues  a  demand  or  enters  into 
a  tolling  agreement  under  section 
15(d)(1)  of  the  Act,  30  U.S.C.  1725(d)(1). 
When  a  State  issues  a  demand  or  enters 
into  a  tolling  agreement,  the  highest 
State  official  having  ultimate  authority 
over  the  collection  of  royalties  or  the 
State  official  to  whom  that  authority  has 
been  delegated  must  sign  the  demand  or 
tolling  agreement. 

Paragraph  (d)  would  explain  what 
requirements  a  State  must  meet  when 
issuing  subpoenas  or  orders  to  perform 
restructured  accounting.  When  a  State 
issues  a  subpoena  or  order  to  perform  a 
restructured  accounting,  it  must: 

(1)  Coordinate  with  MMS  to  assure 
identification  of  issues  that  may  concern 
more  than  one  State  before  it  issues 
subpoenas  and  orders  to  perform 
restructured  accounting.  The  purpose  of 
this  paragraph  is  to  ensure  that  issues  of 
national  importance  are  pursued  in  a 
uniform  and  coordinated  manner;  and 

(2)  Assure  that  the  highest  State 
official  having  ultimate  authority  over 


the  collection  of  royalties  signs  any 
subpoenas  and  orders  to  perform 
restructured  accounting,  as  required 
under  section  115  of  the  Act,  30  U.S.C. 
1725.  Unlike  demands  and  tolling 
agreements,  such  officials  may  not 
delegate  signature  authority  for 
subpoenas  and  orders  to  perform 
restructured  accounting  to  any  other 
person. 

Performance  Review 

Section  227.800  How  will  MMS 
monitor  a  State’s  performance  of 
delegated  functions? 

This  section  would  provide 
procedures  that  MMS  would  use  to 
monitor  a  State’s  performance  of  its 
delegated  functions. 

Paragraph  (a)  would  provide  that  a 
monitoring  team  comprised  of  MMS 
officials  would  monitor  a  State’s 
performance  of  the  delegated  functions 
under  its  delegation  agreement.  The 
team  would  be  comprised  of  MMS 
experts  from  each  of  the  delegated 
function  areas.  Please  provide  comment 
to  MMS  if  you  have  suggestions  on  how 
MMS  should  form  this  team. 

Paragraph  (b)  would  provide  that  the 
Standards  will  specify  the  frequency  of 
monitoring  for  each  delegated  function. 

Paragraph  (c)  would  specify  how  the 
monitoring  team  would  monitor  a 
State’s  performance  of  each  delegated 
function.  The  monitoring  team  would: 

(1)  Perform  reviews  to  verify  that  the 
State  is  complying  with  the  Standards 
and  30  U.S.C.  §1735; 

(2)  Conduct  fiscal  examinations  to 
verify  that  fhe  State’s  costs  are  eligible 
for  reimbursement; 

(3)  Periodically  review  the  State’s 
statistical  reports  required  under 

§  227.200(e)  to  verify  the  State’s 
accuracy,  timeliness,  and  efficiency; 

(4)  Check  for  timely  transmittal  of 
production  report  or  royalty  report 
information  to  MMS  and  other  affected 
agencies,  as  applicable,  to  allow  for 
proper  disbursement  of  funds  and 
processing  of  information; 

(5)  Schedule  on  site  visits  and  Office 
of  The  Inspector  General,  General 
Accounting  Office,  and  MMS  audits  of 
the  State’s  performance  of  its  delegated 
functions;  and 

(6)  Maintain  reports  of  its  monitoring 
activities. 

Section  227.801  What  if  a  State  does 
not  adequately  perform  a  delegated 
function? 

This  section  would  explain  the  steps 
MMS  may  take  if  a  State’s  performance 
of  a  delegated  function  does  not  comply 
with  its  delegation  agreement,  or  the 
Standards,  or  if  MMS  finds  that  the 


State  can  no  longer  meet  the  statutory 
requirements  under  §  227.106. 

Paragraph  (a)  would  provide  that 
MMS  would  notify  a  State  in  writing  of 
its  noncompliance  or  inability  to 
comply  with  its  delegation  agreement, 
or  the  Standards,  or  the  statutory 
requirements  under  §  227.106.  The 
notice  would  prescribe  corrective 
actions  a  State  must  take,  and  how  long 
it  would  have  to  comply.  A  State  could 
ask  MMS  for  an  extension  of  time  to 
comply  with  the  notice  and  would  be 
required  to  explain  why  it  needs  more 
time  to  comply. 

Paragraph  (b)  would  provide  that  if  a 
State  did  not  take  the  prescribed 
corrective  actions  within  the  time  that 
MMS  allows  in  a  notice  issued  under 
paragraph  (a)  of  this  section,  then  MMS 
may: 

(1)  Initiate  proceedings  under 

§  227.802  to  terminate  all  or  a  part  of  the 
State’s  delegation  agreement; 

(2)  Withhold  compensation  provided 
to  the  State  under  §  227.112;  and 

(3)  Perform  the  delegated  function, 
prior  to  terminating  or  without 
terminating  the  State’s  delegation 
agreement,  including,  but  not  limited  to, 
issuing  a  demand  or  order  to  a  Federal 
lessee,  or  its  designee,  or  any  other 
person  when: 

(i)  The  State’s  failure  to  issue  the 
demand  or  order  would  result  in  an 
underpayment  of  an  obligation  due 
MMS;  and 

(ii)  Such  underpayment  would  go 
uncollected  without  MMS  intervention. 

Section  227.802  How  may  MMS 
terminate  a  State’s  delegation 
agreement? 

This  section  would  explain  the 
procedures  MMS  would  use  to 
terminate  either  a  State’s  entire 
delegation  agreement  or  a  part  of  a 
State’s  delegation  agreement. 

Paragraph  (a)  would  provide  that 
MMS  will  notify  a  State  in  writing  that 
it  is  initiating  procedures  to  terminate 
the  State’s  delegation  agreement. 

Paragraph  (b)  would  state  that  MMS 
will  provide  a  State  with  notice  and 
opportunity  for  a  hearing  under 
§227.803. 

Paragraph  (c)  would  provide  that  after 
the  hearing,  MMS  may: 

(1)  Terminate  a  State’s  delegation 
agreement;  or 

(2)  Allow  the  State  30  days  to  correct 
any  remaining  deficiencies.  If  the  State 
did  not  correct  the  deficiency  within  30 
days,  MMS  would  terminate  all  or  a  part 
of  the  State’s  delegation  agreement. 
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Section  227.803  What  are  the  hearing 
procedures  for  terminating  a  State’s 
delegation  agreement? 

This  section  would  explain  the 
hearing  procedures  MMS  would 
establish  to  assist  it  in  determining 
whether  to  terminate  all  or  a  part  of  a 
State’s  delegation  agreement. 

Paragraph  (a)  would  provide  that  the 
MMS  Director  would  appoint  a  hearing 
official  to  conduct  one  or  more  public 
hearings  for  fact  finding  and  to 
determine  any  actions  a  State  must  take 
to  correct  the  noncompliance  identified 
in  §  227.801(c).  The  hearing  official 
would  act  solely  as  a  fact  finder  and 
would  not  decide  whether  to  terminate 
a  State’s  delegation  agreement. 

Paragraphs  (b)  through  (g)  of  this 
proposed  section  are  self-explanatory. 

Paragraph  (h)  would  provide  that 
information  presented  at  each  public 
hearing  will  help  MMS  to  determine 
whether: 

(1)  The  State  has  complied  with  the 
terms  and  conditions  of  its  delegation 
agreement;  or 

(2)  The  State  has  the  capability  to 
comply  with  the  requirements  under 
§227.106. 

Section  227.804  How  else  may  a 
State's  delegation  agreement  terminate? 

This  section  would  explain  that  a 
State  may  terminate  its  delegation  at  any 
time  by  giving  MMS  a  90-day  written 
notice  of  intent  to  terminate.  MMS 
would  require  90  days  notice  to  allow 
it  to  prepare  to  reassume  the  functions 
it  had  delegated  to  the  State.  In 
addition,  industry  would  require  the  90 
days  to  readjust  its  systems  to  reflect 
any  change. 

Section  227.805  How  may  a  State 
obtain  a  new  delegation  agreement  after 
termination? 

This  section  would  explain  that  a 
State  may  apply  again  for  delegation  by 
beginning  with  the  proposal  process 
under  this  part  after  its  delegation 
agreement  terminates. 

The  MMS’s  Royalty  Management 
Program  will  post  the  comments 
received  on  the  Internet  homepage  at 
www.rmp.mms.gov. 

IV.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  that  term  is  defined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Some  small  entities  might  have 
activities  in  more  than  one  State.  While 
these  companies  could  be  required  to 
report  to  several  States  instead  of  only 


the  Federal  Government  under  the 
proposed  rule,  they  would  not  have  to 
file  different  reports.  Instead,  they 
would  file  the  same  reports  that  they  do 
now,  but  to  a  greater  number  of 
regulatory  authorities.  The  proposed 
rule  will  provide  procedures  and 
standards  for  States  interested  in 
developing  and  maintaining  an  efficient 
and  effective  Federal  royalty 
management  system  for  those  functions 
delegable  to  States  under  the  Federal  Oil 
and  Gas  Royalty  Simplification  and 
Fairness  Act  of  1996,  Pub.  L.  104-185, 
August  13, 1996,  as  corrected  by  Pub.  L. 
104-200. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  rights.  Thus, 
a  Takings  Implication  Assessment  need 
not  be  prepared  under  Executive  Order 
12630,  “Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.” 

Executive  Order  12866 

This  proposed  rule  is  significant 
under  the  Executive  Order  12866.  The 
Office  of  Management  and  Budget 
(OMB)  has  reviewed  the  rule.  Although 
this  rule  will  result  in  an  increased 
reporting  burden,  there  will  be  several 
offsetting  benefits  which  include: 
incentives  to  States  and  increased  State 
participation  in  Federal  activities; 
agency  compliance  with  the  statute. 

Executive  Order  12988 

The  Department  has  certified  to  OMB 
that  this  rule  meets  the  applicable 
reform  standards  provided  in  section 
3(a)  and  (b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  which  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995.  As  part  of  our  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden. 
Submit  your  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention  Desk  Officer  for  the 
Department  of  the  Interior,  Washington, 
DC  20503.  Send  copies  of  your 
comments  to  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Procedures  Staff,  P.O.  Box 
25165,  MS  3101,  Denver,  Colorado 
80225-0165;  courier  address  is  Building 
85,  Denver  Federal  Center,  Denver, 


Colorado  80225;  e:Maii  address  is 
David _ Guzy@smtp.mms.gov. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  collection  of 
information  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  within  30 
days  in  order  to  assure  their  maximum 
consideration.  However,  MMS  will 
consider  all  comments  received  during 
the  comment  period  for  this  notice  of 
proposed  rulemaking. 

Tne  information  collection  is  titled 
Delegation  of  Authority  to  States  (OMB 
Control  Number  1010-0088).  Recently 
enacted  legislation  expands  the  scope  of 
royalty  management  functions  that  the 
Secretary  may  delegate  to  States.  See  the 
Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996, 
Pub.  L.  104-185,  as  corrected  by  Pub.  L. 
104-200  (RSFA).  The  functions  that 
MMS  may  delegate  under  RSFA  are: 

(1)  Conducting  audits  and 
investigations; 

(2)  Receiving  and  processing 
production  and  royalty  reports; 

(3)  Correcting  erroneous  report  data; 

(4)  Performing  automated  verification; 
and 

(5)  Issuing  demands,  subpoenas 
(except  for  solid  mineral  and  geothermal 
leases),  orders  to  perform  restructured 
accounting,  and  related  tolling 
agreements  and  notices  to  lessees  or 
their  designees. 

With  the  increase  in  the  number  of 
delegable  functions,  the  paperwork 
burden  upon  those  States  assuming 
additional  delegable  functions  and  upon 
industry  which  will  now  be  interacting 
with  several  States  as  well  as  with  MMS 
will  increase. 

For  example,  a  State  requesting  a 
delegation  of  any  of  these  functions 
must  prepare  and  submit  information  to 
MMS  including  an  application  to 
perform  the  delegable  functions, 
evidence  and  testimony  for  the  hearing 
process,  expense  vouchers  for  cost 
reimbursement,  and  annual  workplans 
for  MMS  review.  A  delegated  State  must 
also  maintain  records  in  accordance 
with  applicable  Federal  recordkeeping 
requirements.  This  information  is 
necessary  for  tracking  purposes,  for  an 
audit  trail,  and  to  document  that  the 
State  can  perform  the  delegated  royalty 
management  functions  effectively  and 
efficiently.  MMS  will  use  this 
information  to  evaluate  applications  for 
delegation  and  to  monitor  and  review  a 
State’s  performance  of  its  delegated 
functions. 

Currently  38  States  receiving  royalties 
from  MMS  could  request  a  delegation. 
MMS  assumes  that  four  of  the  larger 
producing  States  may  request  a 
delegation  of  expanded  functions 
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beyond  those  they  already  perform. 
Approved  delegations  will  last  for  3 
years  but  can  be  extended  for  another  3 
years.  States  may  submit  vouchers  for 
cost  reimbursement  monthly  or 
quarterly.  States  must  submit  delegable 
function  workplans  annually.  MMS  will 
specify  the  frequency  of  monitoring  and 
reviewing  a  State’s  performance  in  the 
delegation  agreement. 

In  the  current  Delegation  of  Authority 
to  States  information  collection,  MMS 
estimated  the  annual  burden  hours  to 
the  States  to  be  800  hours.  This  was 
based  on  10  States  conducting  delegated 
audits  spending  40  hours  preparing 
workplans  and  40  hours  preparing 
vouchers:  [40  hours  (workplans)  +  40 
hours  (vouchers)]  x  10  States  =  800 
annual  burden  hours.  In  retrospect,  our 
estimate  of  80  annual  burden  hours  per 
State  was  low.  Additional 
responsibilities  that  a  State  must  assume 
under  the  new  legislation  when  they 
elect  to  perform  a  delegable  function 
include  application  and  hearing 
preparation — 40  annual  burden  hours, 
voucher  preparation — 120  annual 
burden  hours,  annual  workplan 
preparation — 40  annual  burden  hours, 
and  recordkeeping — 200  annual  burden 
hours.  Experience  gained  over  the  last 
several  years  indicates  that  each  State 
that  is  conducting  delegated  audits  is 
spending  approximately  400  annual 
burden  hours,  not  80,  and  that  MMS’s 
original  estimate  of  800  annual  burden 
hours  for  10  States  should  be  revised  to 
4,000  annual  burden  hours:  [40  annual 
burden  hours  4- 120  +  40  +  200]  x  10 
States  =  4,000  annual  burden  hours. 

MMS  estimates  8,000  burden  hours 
for  the  four  States  to  perform  all  five 
delegable  functions:  400  annual  burden 
hours  per  function  x  4  States  x \ 
functions  =  8,000  annual  burden  ^)urs. 
If  six  other  States  continued  conducting 
delegated  audits,  MMS  estimates  that 
burden  at  2,400  burden  hours:  400 
annual  burden  hours  x  6  States  =  2,400 
annual  burden  hours.  With  the 
additional  delegated  functions,  the  total 
annual  burden  hour  estimate  for  this 
information  collection  will  increase  to 
10,400.  Using  a  cost  of  $25  an  hour,  the 
annual  cost  burden  estimate  is 
$260,000.  The  Federal  Government  will 
reimburse  some  of  these  costs  out  of 
current  appropriations.  However,  States 
could  incur  additional  start  up  costs, 
such  as  purchasing  equipment 
necessary  to  perform  a  delegated 
function,  that  may  not  be  reimbursable. 

The  MMS  expects  that  the  annual 
burden  for  industry  will  increase  by  a 
total  of  200,000  burden  hours  for 
approximately  4,500  payors  and 
reporters  providing  royalty  and 
production  reports  to  MMS.  If  four 


States  perform  delegable  functions  and 
each  State  affects  approximately  1,000 
payors  and  reporters,  MMS  estimates 
that  each  payor  or  reporter  would  spend 
50  burden  hours  annually  coordinating 
their  interactions  and  communications 
among  the  several  States  and  with 
MMS.  For  example,  if  a  payor  sends 
reports  to  the  State  but  sends  payments 
to  MMS,  the  payor  must  coordinate  not 
only  with  MMS,  as  is  currently  done, 
but  also  with  the  State.  This  will  result 
in  an  annual  burden  on  industry  of 
200,000  hours:  1,000  reporters  or  payors 
x  4  States  x  50  annual  burden  hours  = 
200,000  annual  burden  hours.  Using  a 
cost  of  $25  an  hour,  the  annual  cost 
burden  estimate  is  $5,000,000. 

Based  on  our  current  experience  with 
administering  the  delegated  audit 
function  10  States  conduct,  MMS’s 
annual  burden  estimate  is  900  hours  per 
State  for  admninistering  the  delegated 
audit  function  and  an  additional  300 
hours  per  State  for  issuing  related 
demand  letters.  Since  MMS  will  no 
longer  issue  demand  letters,  the  300 
burden  hour  estimate  will  decrease  to 
an  estiamte  of  50  annual  burden  hours 
for  monitoring  purposes.  MMS’s  total 
burden  for  the  six  States  continuing  to 
perform  delegated  audits  plus  assuming 
the  responsibility  of  issuing  demand 
letters  would  be  5,700  annual  burden 
hours:  [900  hours  x  1  function 
(delegated  audits)  x  6  States]  +  [50  hours 
x  1  function  (issue  demand  letters)  x  6 
States]  =  5,700  annual  burden  hours. 

The  annual  burden  hours  to  the  Federal 
Government  for  four  States  assuming  all 
five  functions  would  be  14,600  hours: 
[900  annual  burden  hours  per  function 
x  4  functions  (all  except  issue  demands) 
x  4  States]  +  [50  annual  burden  hours 
x  1  function  (demand  letter  monitoring) 
x  4  States)]  =  14,600  annual  burden 
hours.  MMS  estimates  the  annual 
burden  hours  to  the  Federal 
Government  for  this  information 
collection  at  20,300.  Using  a  cost  of  $25 
an  hour,  the  annual  cost  burden 
estimate  is  $507,500. 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  MMS 
is  providing  notice  and  otherwise 
consulting  with  members  of  the  public 
and  affected  agencies  concerning 
collection  of  information  in  order  to 
solicit  comment  to:  (a)  evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  is  useful;  (b) 
evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  using  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Department  has  determined  and 
certifies  according  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rule  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local,  tribal,  State  governments 
or  the  private  sector. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  is  not 
required. 

List  of  Subiects  in  30  CFR  Parts  227, 

228  and  229 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Mineral 
royalties,  Natural  gas,  Petroleum,  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  28, 1997. 

Bob  Armstrong, 

Assistant  Secretary' for  Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  227  is  proposed 
to  be  added  and  parts  228  and  229  are 
proposed  to  be  amended  to  read  as 
follows: 

1.  Part  3.27  is  added  to  read  as  follows: 

PART  227— DELEGATION  TO  STATES 

Delegation  of  MMS  Royalty  Functions 

Sec. 

227.1  What  is  the  purpose  of  this  part? 

227.100  What  States  may  request 
delegation? 

227.101  What  royalty  management 
functions  may  MMS  delegate  to  a  State? 

227.102  What  royalty  management 
functions  will  MMS  not  delegate? 

Delegation  Proposals 

227.103  What  must  a  State’s  delegation 
proposal  contain? 

227.104  What  will  MMS  do  when  it 
receives  a  State’s  delegation  proposal? 

227.105  What  are  the  hearing  procedures? 

227.106  What  statutory  requirements  must 
a  State  meet  to  receive  a  delegation? 
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227.107  When  will  the  MMS  Director 
decide  whether  to  approve  a  State’s 
delegation  proposal? 

227.108  How  will  MMS  notify  a  State  of  its 
decision? 

227.109  What  if  the  MMS  Director  denies  a 
State’s  delegation  proposal? 

227.110  How*long  are  delegation 
agreements  effective? 

Existing  Delegations 

227.111  Do  existing  delegation  agreements 
remain  in  effect? 

Compensation 

227.112  What  compensation  will  a  State 
receive  to  perform  delegated  functions? 

States’  Responsibilities  to  Perform  Delegated 
Functions 

227.200  What  are  a  State’s  general 
responsibilities  if  it  accepts  a  delegation? 

227.201  What  standards  must  a  State 
comply  with  for  performing  delegated 
functions? 

227.300  What  audit  functions  may  a  State 
perform? 

227.301  What  are  a  State’s  responsibilities 
if  it  performs  audits? 

227.400  What  functions  may  a  State 
perform  in  processing  production  reports 
and  royalty  reports? 

227.401  What  are  a  State’s  responsibilities 
if  it  processes  production  reports  or 
royalty  reports? 

227.500  What  functions  may  a  State 
perform  to  ensure  that  reporters  correct 
erroneous  report  data? 

227.501  What  are  a  State’s  responsibilities 
to  ensure  that  reporters  correct  erroneous 
data? 

227.600  What  automated  verification 
functions  may  a  State  perform? 

227.601  What  are  a  State’s  responsibilities 
if  it  performs  automated  verification? 

227.700  What  enforcement  documents  may 
a  State  issue  in  support  of  its  delegated 
function? 

Performance  Review 

227.800  How  will  MMS  monitor  a  State’s 
performance  of  delegated  functions? 

227.801  What  if  a  State  does  not  adequately 
perform  a  delegated  function? 

227.802  How  will  MMS  terminate  a  State’s 
delegation  agreement? 

227.803  What  are  the  hearing  procedures 
for  termination  of  a  State’s  delegation 
agreement? 

227.804  How  else  may  a  State’s  delegation 
agreement  terminate? 

227.805  How  may  a  State  obtain  a  new 
delegation  agreement  after  termination? 

Authority:  30  U.S.C.  1735;  30  U.S.C.  196. 

Delegation  of  MMS  Royalty  Functions 

$  227.1  What  is  the  purpose  of  this  part? 

This  part  provides  procedures  to 
delegate  Federal  royalty  management 
functions  to  States  under  Section  205  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (the  Act),  30 
U.S.C.  1735,  as  amended  by  the  Federal 
Oil  and  Gas  Royalty  Simplification  and 
Fairness  Act  of  1996  Pub.  L.  104-185, 


August  13, 1996,  as  corrected  by  Pub.  L. 
104-200.  This  part  also  provides 
procedures  to  delegate  similar  functions 
to  States  under  Pub.  L.  102-154  for  solid 
mineral  leases,  geothermal  leases,  and 
leases  subject  to  section  8(g)  of  the 
Outer  Continental  Shelf  Lands  Act,  43 
U.S.C.  1337(g).  This  part  does  not  apply 
to  any  inspection  or  enforcement 
responsibilities  of  BLM  for  onshore 
leases  or  the  MMS  Offshore  Minerals 
Management  program  for  leases  on  the 
Outer  Continental  Shelf. 

§  227.100  What  States  may  request 
delegation? 

You  may  request  a  delegation  of 
royalty  management  functions  under 
this  part  if: 

(a)  You  have  oil  and  gas  leases  subject 
to  the  Act  on  Federal  lands  within  your 
State; 

(b)  You  have  oil  and  gas  leases 
offshore  of  your  State  subject  to  section 
8(g)  of  the  Outer  Continental  Shelf 
Lands  Act,  43  U.S.C.  1337(g); 

(c)  You  have  solid  mineral  leases  or 
geothermal  leases  on  Federal  lands 
within  your  State. 

§  227.101  What  royalty  management 
functions  may  MMS  delegate  to  a  State? 

MMS  may  delegate  the  following 
royalty  management  functions  under 
this  part: 

(a)  Conducting  audits  and 
investigations; 

(b)  Receiving  and  processing 
production  or  royalty  reports; 

(c)  Correcting  erroneous  report  data; 

(d)  Performing  automated  verification; 
and 

(e)  Issuing  demands,  subpoenas 
(except  for  solid  mineral  and  geothermal 
leases),  and  orders  to  perform 
restructured  accounting,  including 
related  notices  to  lessees  or  their 
designees,  and  entering  into  tolling 
agreements  under  section  115(d)(1)  of 
the  Act,  30  U.S.C.  1725(d)(1). 

$  227.102  What  royalty  management 
functions  will  MMS  not  delegate? 

This  section  lists  the  principal  royalty 
management  functions  that  MMS  will 
not  delegate  to  a  State.  MMS  will  not 
delegate  to  a  State  the  following 
functions: 

(a)  MMS  must  collect  all  moneys 
received  from  sales,  bonuses,  rentals, 
royalties,  civil  penalties,  assessments 
and  interest.  MMS  also  must  collect  any 
moneys  a  lessee  or  its  designee  pays 
because  of  audits  or  other  actions  of  a 
delegated  State; 

(b)  MMS  must  compare  all  cash  and 
other  payments  it  receives  with 
payments  shown  on  royalty  reports  or 
other  documents,  such  as  bills,  to 
reconcile  payor  accounts.  MMS  also 


must  disburse  all  appropriate  moneys  to 
States  and  other  revenue  recipients, 
including  refunds  and  interest  owed  to 
lessees  and  their  designees; 

(c)  The  Department  of  the  Interior  will 
receive,  process,  and  decide  all 
administrative  appeals  from  demands  or 
other  orders  issued  to  lessees,  their 
designees,  or  any  other  person, 
including  demands  or  orders  a 
delegated  State  issues; 

(d)  Only  MMS  may  take  enforcement 
actions  other  than  issuing  demands, 
subpoenas  and  orders  to  perform 
restructured  accounting.  MMS  will 
issue  notices  of  non-compliance  and 
civil  penalties,  collect  debts,  write-off 
delinquent  debts,  pursue  litigation, 
enforce  subpoenas,  and  manage 
alternative  dispute  resolution.  MMS 
will  conduct,  coordinate,  and  approve 
any  settlement  or  other  compromise  of 
an  obligation  that  a  lessee  or  its 
designee  owes; 

(e)  MMS  will  decide  all  valuation 
policies,  including  issuing  valuation 
regulations,  determinations,  and 
guidelines,  and  interpreting  valuation 
regulations;  and 

(f)  MMS  may  reserve  additional 
authorities  and  responsibilities  not 
included  in  paragraphs  (a)  through  (e)  of 
this  section. 

Delegation  Programs 

$  227.103  What  must  a  State’s  delegation 
proposal  contain? 

If  you  want  MMS  to  delegate  royalty 
management  functions  to  you,  then  you 
must  submit  a  delegation  proposal  to 
the  MMS  Associate  Director  for  Royalty 
Management.  MMS  will  provide  you 
with  technical  assistance  and 
information  to  help  you  prepare  your 
delegation  proposal.  Your  proposal 
must  contain  the  following  minimum 
information: 

(a)  The  name  and  title  of  the  State 
official  authorized  to  submit  the 
delegation  proposal  and  execute  the 
delegation  agreement; 

(b)  The  name,  address,  and  telephone 
number  of  the  State  contact  for  the 
proposal; 

(c)  A  copy  of  the  legislation,  State 
Attorney  General  opinion,  or  other 
document  that: 

(1)  States  which  State  entity  is 
responsible  for  performing  delegated 
functions;  and 

(2)  Demonstrates  the  State’s  authority 
to: 

(i)  Accept  a  delegation  from  MMS; 
and 

(ii)  Receive  State  or  Federal 
appropriations  to  perform  delegated 
functions; 

(d)  The  date  you  propose  to  begin 
performing  delegated  functions; 
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(e)  A  detailed  statement  of  the 
delegable  functions  that  you  propose  to 
perform.  For  each  function,  describe  the 
resources  available  in  your  State  to 
perform  each  function,  the  procedures 
you  will  use  to  perform  each  function, 
and  how  you  will  ensure  that  you  will 
meet  all  Federal  laws,  lease  terms, 
regulations,  and  relevant  performance 
standards.  As  evidence  that  you  have  or 
will  have  the  resources  to  perform  each 
delegable  function,  you  must  provide 
the  following  information: 

(1)  A  description  of  the  personnel  you 
have  available  to  perform  delegated 
functions,  including: 

(1)  How  many  persons  you  will  assign 
full-time  and  part-time  to  each 
delegated  function; 

(ii)  The  technical  qualifications  of  the 
key  personnel  you  will  assign  to  each 
function,  including  academic  field  and 
degree,  professional  credentials,  and 
quality  and  amount  of  experience  with 
similar  functions;  and 

(iii)  Whether  these  persons  are 
currently  State  employees.  If  not,  how 
you  propose  to  hire  these  persons  or 
obtain  their  services,  and  when  you 
expect  to  have  those  persons  available 
to  perform  delegated  functions. 

(2)  A  description  of  the  facilities  you 
will  use  to  perform  delegated  functions, 
including: 

(i)  Whether  you  currently  have  the 
facilities  in  which  you  will  physically 
locate  the  personnel  and  equipment  you 
will  need  to  perform  the  functions  you 
propose  to  assume.  If  not,  how  you 
propose  to  acquire  these  facilities,  and 
when  you  expect  to  have  the  facilities 
available; 

(ii)  How  convenient  the  location  is  for 
travel  to  and  communication  with 
lessees  and  Federal  regulatory  officials; 

(iii)  How  much  office  space  is 
available;  and 

(iv)  How  you  currently  are  using  those 
facilities. 

(3)  Describe  the  equipment  you  will 
use  to  perform  delegated  functions, 
including: 

(i)  Hardware  and  software  you  will 
use  to  perform  each  delegated  function, 
including  equipment  for: 

(A)  Document  processing,  including 
compatibility  with  MMS  automated 
systems,  electronic  commerce 
capabilities,  and  data  storage 
capabilities; 

(B)  Accessing  reference  data; 

(C)  Contacting  production  or  royalty 
reporters; 

(D)  Issuing  demands; 

(E)  Maintaining  accounting  records; 

(F)  Performing  automated  verification; 

(G)  Maintaining  security  of 
confidential  and  proprietary 
information;  and 


(H)  Providing  data  to  other  Federal 
agencies. 

(ii)  Whether  you  currently  have  the 
equipment  you  will  need  to  perform  the 
functions  you  propose  to  assume.  If  not, 
how  you  propose  to  acquire  the 
equipment  and  when  you  expect  to  have 
such  equipment  available. 

(f)  Your  estimates  of  the  costs  to  fund 
the  following  resources  necessary  to 
perform  the  delegation: 

(I)  Personnel,  including  hiring, 
employee  salaries  and  benefits,  travel, 
and  training; 

(2)  Facilities,  including  acquisition, 
upgrades,  operation,  and  maintenance; 

(3)  Equipment,  including  acquisition, 
operation,  and  maintenance; 

(g)  Your  plans  to  fund  the  resources 
under  paragraph  (f)  of  this  section, 
including  any  items  you  will  ask  MMS 
to  fund  under  the  delegation  agreement; 

(h)  A  statement  identifying  any  areas 
where  State  law  may  limit  your  ability 
to  perform  delegated  functions.  Explain 
what  actions  you  propose  to  remove  any 
such  limitation; 

(i)  A  statement  that,  in  accordance 
with  section  203  of  the  Act  (30  U.S.C. 
1733),  persons  who  have  access  to 
information  received  under  delegated 
functions  are  subject  to  the  same 
provisions  of  law  regarding 
confidentiality  and  disclosure  of  that 
information  as  Federal  employees. 
Applicable  laws  include  the  Freedom  of 
Information  Act,  the  Trade  Secrets  Act, 
and  relevant  Executive  Orders  (FOIA). 

In  addition,  your  statement  must 
acknowledge  that  all  documents 
produced,  received,  and  maintained  as 
part  of  any  delegation  functions  are 
agency  records  for  purposes  of  FOIA; 
and 

§227.104  What  will  MMS  do  when  It 
receives  a  State’s  delegation  proposal? 

When  MMS  receives  your  delegation 
proposal,  it  will  record  the  receipt  date. 
MMS  will  notify  you  in  writing  within 
15  business  days  whether  your  proposal 
is  complete.  If  it  is  not  complete,  MMS 
will  identify  any  missing  items  that 
§  227.103  of  this  part  requires.  Once  you 
submit  all  required  information,  MMS 
will  notify  you  of  the  date  your 
application  is  complete. 

§227.105  What  are  the  hearing 
procedures? 

After  MMS  notifies  you  that  your 
delegation  proposal  is  complete,  MMS 
will  schedule  a  hearing  on  your 
proposal  as  follows: 

(a)  The  MMS  Director  will  appoint  a 
hearing  official  to  conduct  one  or  more 
public  hearings  for  fact-finding 
regarding  your  ability  to  assume  the 
delegated  functions  requested.  The 


hearing  official  will  not  decide  whether 
to  approve  your  delegation  request; 

(b)  The  hearing  official  will  contact 
you  about  scheduling  a  hearing  date  and 
location; 

(c)  The  hearing  official  will  publish 
notice  of  the  hearing  in  the  federal 
Register  and  other  appropriate  media 
within  your  State; 

(d)  At  the  hearing,  you  will  have  an 
opportunity  to  present  testimony  and 
written  information  in  support  of  your 
proposal; 

(e)  Other  persons  may  attend  the 
hearing  and  may  present  testimony  and 
written  information  for  the  record; 

(f)  MMS  will  record  the  hearing; 

(g)  MMS  will  maintain  a  record  of  all 
documents  related  to  the  proposal 
process; 

(h)  After  the  hearing,  MMS  may 
require  you  to  submit  additional 
information  in  support  of  your 
delegation  proposal. 

§  227.106  What  statutory  requirements 
must  a  State  meet  to  receive  a  delegation? 

The  MMS  Director  will  decide 
whether  to  approve  your  delegation 
request  and  will  ask  the  Secretary  of  the 
Interior  to  concur  in  the  decision.  That 
decision  is  solely  within  the  MMS 
Director’s  and  the  Secretary’s  discretion. 
The  MMS  Director’s  decision  in  which 
the  Secretary  concurs  in  is  the  final 
decision  for  the  Department.  The  MMS 
Director  may  approve  a  State’s  request 
for  delegation  only  if,  based  upon  the 
State’s  delegation  proposal  and  the 
hearing  record,  the  MMS  Director  finds 
that: 

(a)  It  is  likely  that  the  State  will 
provide  adequate  resources  to  achieve 
the  purposes  of  the  Act; 

(b)  The  State  has  demonstrated  that  it 
will  effectively  and  faithfully  administer 
MMS  rules  under  the  Act  in  accordance 
with  the  requirements  of  subsections  (c) 
and  (d)  of  section  205  of  the  Act; 

(c)  The  delegation  will  not  create  an 
unreasonable  burden  on  any  lessee; 

(d)  The  State  agrees  to  adopt 
standardized  reporting  procedures 
prescribed  by  MMS  for  royalty  and 
production  accounting  purposes,  unless 
the  State  and  all  affected  parties 
(including  MMS  and  lessees  and  their 
designees)  agree  otherwise; 

(e)  The  State  agrees  to  follow  and 
adhere  to  regulations  and  guidelines 
issued  by  MMS  under  the  mineral 
leasing  laws  regarding  valuation  of 
production;  and 

(f)  Where  necessary  for  a  State  to  carry 
out  and  enforce  a  delegated  activity,  the 
State  agrees  to  enact  laws  and  rules 
consistent  with  relevant  Federal  laws 
and  regulations. 


19981 


Federal  Register  /  Vol.  62,  No.  79  /  Thursday,  April  24,  1997  /  Proposed  Rules 


§227.107  When  win  the  MMS  Director 
decide  whether  to  approve  a  State’s 
delegation  proposal? 

The  MMS  Director  will  decide 
whether  to  approve  your  delegation 
proposal  within  90  days  after  your 
delegation  proposal  is  complete.  MMS 
may  extend  the  90-day  period  with  your 
written  consent. 

§227.106  How  wiH  MMS  notify  a  State  of 
its  decision? 

MMS  will  notify  you  in  writing  of  its 
decision  on  your  delegation  proposal.  If 
MMS  approves  your  delegation, 
proposal,  then  MMS  will  hold 
discussions  with  you  to  develop  a 
delegation  agreement  detailing  the 
functions  that  you  will  perform  and  the 
standards  and  requirements  you  must 
comply  with  to  perform  those  functions. 

§227.109  What  if  the  MMS  Director  denies 
a  State’s  delegation  proposal? 

If  the  MMS  Director  denies  your 
delegation  proposal,  MMS  will  state  the 
reasons  for  denial.  MMS  also  will 
inform  you  in  writing  of  the  conditions 
you  must  meet  to  receive  approval.  You 
may  submit  a  new  delegation  proposal 
at  any  time  following  a  denial. 

§227.110  How  long  are  delegation 
agreements  effective? 

(a)  Delegation  agreements  are  effective 
for  3  years. 

(b)  After  3  years,  you  may  ask  MMS 
to  renew  the  delegation  for  an 
additional  3  years.  No  later  than  6 
months  prior  to  the  expiration  of  your 
3-year  delegation  agreement,  you  must 
submit  your  renewal  request  to  the 
MMS  Associate  Director  for  Royalty 
Management  as  follows: 

(1)  If  you  do  not  want  to  change  the 
terms  of  your  delegation  agreement  for 
the  renewal  period,  you  need  only  ask 
to  extend  your  existing  agreement  for 
the  3-year  renewal  period.  MMS  will 
not  schedule  a  hearing  unless  you' 
request  one; 

(2)  If  you  want  to  change  the  terms  of 
your  delegation  agreement  for  the 
renewal  period,  you  must  submit  a  new 
delegation  proposal  under  this  part. 

(c)  The  MMS  Director  may  approve 
your  renewal  request  only  if  MMS 
determines  that  you  are  meeting  the 
requirements  of  the  applicable 
standards  and  regulations.  If  the  MMS 
Director  denies  your  renewal  request, 
MMS  will  state  the  reasons  for  denial.  •» 
MMS  also  will  inform  you  in  writing  of 
the  conditions  you  must  meet  to  receive 
approval.  You  may  submit  a  new 
renewal  request  at  any  time  following  a 
denial,  but  not  after  your  current 
agreement  expires. 

(d)  After  the  3-year  renewal  period  for 
your  delegation  agreement  ends,  you 


must  request  a  new  delegation 
agreement  from  MMS  under  this  part. 

No  hearing  will  be  held  unless  you 
request  one  or  you  want  to  change  the 
terms  of  your  delegation  agreement.  As 
part  of  the  decision  whether  to  approve 
your  request  for  a  new  delegation,  the 
MMS  Director  will  consider  whether 
you  are  meeting  the  requirements  of  the 
applicable  standards  and  regulations 
under  your  existing  delegation 
agreement. 

Existing  Delegations 

§227.111  Do  existing  delegation 
agreements  remain  in  effect? 

This  section  explains  your  options  if 
you  have  a  delegation  agreement  in 
effect  on  [the  effective  date  of  the  final 
rule]. 

(a)  If  you  do  not  want  to  perform  any 
royalty  management  functions  in 
addition  to  those  authorized  under  your 
existing  agreement,  you  may  continue 
your  existing  agreement  until  its 
expiration  date.  After  the  agreement 
expires,  you  must  receive  a  new 
delegation  agreement  meeting  the 
requirements  of  this  part  and  the 
applicable  standards. 

lb)  If  you  want  to  perform  royalty 
management  functions  in  addition  to 
those  authorized  under  your  existing 
agreement,  you  must  request  a  new 
delegation  agreement  wider  this  part. 

(c)  MMS  may  extend  any  delegation 
agreement  in  effect  on  [the  effective  date  • 
of  the  final  rule]  for  up  to  3  years 
beyond'the  date  it  is  due  to  expire. 

Compensation 

§227.112  What  compensation  will  a  Stale 
receive  to  perform  delegated  functions? 

You  will  receive  compensation  for 
your  costs  to  perform  each  delegated 
function  subject  to  the  following 
conditions: 

(a)  Compensation  for  costs  is  subject 
to  Congressional  appropriations; 

(b)  Compensation  may  not  exceed  the 
reasonably  anticipated  expenditures 
that  MMS  would  incur  to  perform  the 
same  function; 

(c)  The  cost  for  which  you  request 
compensation  must  be  directly  related 
to  your  performance  of  a  delegated 
function  and  necessary  for  your 
performance  of  that  delegated  function; 

(d)  You  must  provide  vouchers 
detailing  your  expenditures  quarterly  or 
monthly  during  the  fiscal  year  as  stated 
in  your  delegation  agreement; 

(e)  You  must  maintain  adequate  books 
and  records  to  support  your  vouchers; 

(f)  MMS  will  pay  you  quarterly  or 
monthly  during  the  fiscal  year  as  stated 
in  your  delegation  agreement;  and 

(g)  MMS  may  withhold  compensation 
to  you  for  your  failure  to  properly 


perform  any  delegated  function  under 
section  227.801  of  this  part. 

Stales’  Responsibilities  To  Perform 
Delegated  Functions 

§  227.200  What  are  a  States'  general 
responsibilities  if  it  accepts  a  delegation? 

For  each  delegated  function  you 
perform,  you  must: 

(a)  Operate  in  compliance  with  all 
Federal  laws,  regulations,  and 
Secretarial  and  MMS  determinations 
and  orders  relating  to  calculating, 
reporting,  and  paying  mineral  royalties 
and  other  revenues.  If  you  need 
guidance  on  or  interpretation  of  any 
applicable  Federal  requirement,  you 
must  submit  a  written  request  for 
guidance  or  interpretation  to  the 
appropriate  MMS  official.  MMS  will 
respond  to  your  request  in  writing,  and 
you  must  follow  the  interpretation  or 
guidance  given; 

(b)  Comply  with  Generally  Accepted 
Accounting  Principles  (GAAP).  You 
must: 

(1)  Provide  complete  disclosure  of 
financial  results  of  activities; 

(2)  Maintain  correct  and  accurate 
records  of  all  mineral-related 
transactions  and  accounts; 

(3)  Maintain  effective  controls  and 
accountability; 

(4)  Maintain  a  system  of  accounts  that 
includes  a  comprehensive  audit  trail  so 
that  all  entries  may  be  traced  to  one  or 
more  source  documents;  and 

(5)  Maintain  adequate  royalty  and 
production  information  for  royalty 

the 

requirements  of  the  Government 
Performance  mid  Results  Act  (GPRA)  as 
well  as  assisting  in  developing  and 
endeavoring  to  comply  with  the  MMS 
Strategic  Plan  and  Performance 
Measurements; 

(d)  Maintain  all  records  you  obtain  or 
create  under  your  delegated  function, 
such  as  royalty  reports,  production 
reports,  and  other  related  information. 
You  must  maintain  records  in  a  safe, 
secure  manner,  including  taking 
appropriate  measures  for  protecting 
confidential  and  proprietary 
information  and  assisting  MMS  in 
responding  to  Freedom  of  Information 
Act  requests  when  necessary.  You  must 
maintain  records  for  at  least  7  years; 

(e)  Provide  reports  to  MMS  about  your 
activities  under  your  delegated 
functions.  MMS  will  specify  in  your 
delegation  agreement  and  the  MMS 
Standards  for  Delegation  (Standards) 
what  reports  you  must  submit  and  how 
often  you  must  submit  them.  At  a 
minimum,  you  must  provide  periodic 
statistical  reports  to  MMS  summarizing 
the  activities  you  carried  out,  such  as: 


(c)  Assist  MMS  in  meeting 
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(1)  Production  and  royalty  reports 
processed; 

(2)  Erroneous  reports  corrected; 

(3)  Results  of  automated  verification 
findings; 

'  (4)  Number  of  audits  performed;  and 

(5)  Enforcement  documents  issued. 

(f)  Assist  MMS  in  maintaining 
adequate  reference,  royalty,  and 
production  databases  as  provided  in  the 
Standards; 

(g)  Develop  annual  work  plans  that: 

(1)  Specify  the  work  you  will  perform 

for  each  delegated  function;  and  < 

(2)  Identify  the  resources  you  will 
commit  to  perform  each  delegated 
function; 

(h)  Help  MMS  respond  to  requests  for 
information  from  other  Federal 
agencies,  Congress,  and  the  public; 

(i)  Cooperate  with  MMS’  monitoring 
of  your  delegated  functions;  and 

(j)  Comply  with  the  Standards  as 
required  under  §  227.201  of  this  part. 

§  227.201  What  standards  must  a  State 
comply  with  for  performing  delegated 
functions? 

(a)  If  MMS  delegates  royalty 
management  functions  to  you,  you  must 
comply  with  the  Standards.  The 
Standards  explain  how  you  must  carry 
out  the  activities  under  each  of  the 
delegable  functions.  The  Standards  will 
explain,  for  example,  the  appropriate 
standards  of  accuracy,  timeliness,  and 
efficiency  for  you  to  carry  out  each 
delegated  function. 

(b)  Your  delegation  agreement  may 
include  additional  standards 
specifically  applicable  to  the  functions 
delegated  to  you. 

(c)  Failure  to  comply  with  your 
delegation  agreement,  the  Standards,  or 
any  of  the  specific  standards  and 
requirements  in  the  delegation 
agreement,  is  grounds  for  termination  of 
all  or  part  of  your  delegation  agreement, 
or  other  actions  as  provided  under 

§§  227.801  and  227.802. 

(d)  MMS  may  revise  the  Standards 
and  will  provide  notice  of  those  changes 
in  the  Federal  Register.  You  must 
comply  with  any  changes  to  the 
Standards. 

§  227.300  What  audit  functions  may  a 
State  perform? 

An  audit  consists  of  an  examination 
of  records  to  verify  that  royalty  reports 
and  payments  accurately  reflect  actual 
production,  sales,  revenues  and  costs, 
and  compliance  with  Federal  statutes, 
regulations,  lease  terms,  and  MMS 
policy  determinations.  If  you  request 
delegation  of  audit  functions,  you  must 
perform  at  least  the  following  functions: 

(a)  Issuing  engagement  letters; 

(b)  Arranging  for  entrance 
conferences; 


(c)  Submitting  requests  for  records; 

(d)  Scheduling  site  visits; 

(e)  Examining  royalty  and  production 
reports; 

(f)  Examining  lessee  production  and 
sales  records,  including  contracts, 
payments,  invoices,  and  transportation 
and  processing  costs  to  substantiate 
production  and  royalty  reporting; 

(g)  Holding  closeout  conferences; 

(h)  Issuing  records  releases  and  audit 
closure  letters,  as  necessary;  and 

(i)  Providing  assistance  to  MMS  for 
appealed  demands  or  orders,  including 
preparing  field  reports,  performing 
remanded  actions,  modifying  orders, 
and  providing  oral  and  written  briefing 
and  testimony  as  expert  witnesses. 

$  227.301  What  are  a  State’s 
responsibilities  if  it  performs  audits? 

If  you  perform  audits  you  must: 

(a)  Comply  with  the  MMS  Audit 
Procedures  Manual  and  the  Government 
Auditing  Standards  issued  by  the 
Comptroller  General  of  the  United 
States; 

(b)  Follow  the  MMS  Annual  Audit 
Work  Plan  and  5-year  Audit  Strategy, 
which  MMS  will  develop  in 
consultation  with  States  having 
delegated  audit  authority; 

(c)  Agree  to  undertake  special  audit 
initiatives  MMS  identifies  targeting 
specific  royalty  issues,  such  as  valuation 
or  volume  determinations; 

(d)  Prepare,  construct,  or  compile 
audit  work  papers  under  the  appropriate 
procedures,  manuals,  and  guidelines; 

(e)  Prepare  and  submit  audit  reports, 
MMS  Audit  Work  Plans,  the  Standards 
require;  and 

'  (f)  Comply  with  procedures  for 
appealed  demands  or  orders,  including 
using  appropriate  format  and  content  for 
field  reports  and  meeting  time  frames. 

$  227.400  What  functions  may  a  State 
perform  in  processing  production  reports 
or  royalty  reports? 

Production  reporters  or  royalty 
reporters  provide  production,  sales,  and 
royalty  information  on  mineral 
production  from  leases  that  must  be 
collected,  analyzed,  and  corrected. 

(a)  If  you  request  delegation  of  either 
production  report  or  royalty  report 
processing  functions,  you  must  perform 
at  least  the  following  functions: 

(1)  Receiving,  identifying,  and  date 
stamping  production  reports  or  royalty 
reports; 

(2)  Processing  production  or  royalty 
data  to  allow  entry  into  a  data  base; 

(3)  Creating  copies  of  reports  by 
means  such  as  electronic  imaging; 

(4)  Timely  transmitting  production 
report  or  royalty  report  data  to  MMS 
and  other  affected  Federal  agencies  as 


provided  in  your  delegation  agreement 
and  the  Standards; 

(5)  Providing  training  and  assistance 
to  production  reporters  or  royalty 
reporters; 

(6)  Providing  production  data  or 
royalty  data  to  appropriate  Federal 
agencies  upon  request;  and 

(7)  Providing  assistance  to  MMS  for 
appealed  demands  or  orders,  including 
preparing  field  reports,  performing 
remanded  actions,  modifying  orders, 
and  providing  oral  and  written  briefing 
and  testimony  as  expert  witnesses. 

(b)  If  you  request  delegation  of  either 
production  report  or  royalty  report 
processing  functions,  or  both,  you  may 
perform  the  following  functions: 

(1)  Granting  exceptions  from  reporting 
and  payment  requirements  for  marginal 
properties;  and 

(2)  Approving  alternative  royalty  and 
payment  requirements  for  unit 
agreements  and  communitization 
agreements. 

§  227.401  What  are  a  State’s 
responsibilities  if  it  processes  production 
reports  or  royalty  reports? 

In  processing  production  reports  or 
royalty  reports  you  must: 

(a)  Process  reports  accurately  and 
timely  as  provided  in  the  Standards  and 
your  delegation  agreement; 

(b)  Identify  fatal  errors  for  subsequent 
error  correction  that  the  State  or  MMS 
performs; 

(c)  Accept  multiple  forms  of 
electronic  media  from  reporters,  as 
MMS  specifies; 

(d)  Timely  transmit  required 
production  or  royalty  data  to  MMS  and 
other  affected  Federal  agencies; 

(e)  Access  well,  lease,  agreement,  and 
reporter  reference  data  from  MMS  and 
provide  updated  information  to  MMS; 

(f)  For  production  reports,  maintain 
adequate  system  software  edits  to 
ensure  compliance  with  the  provisions 
of  30  CFR  part  216,  the  PAAS  Onshore 
Oil  and  Gas  Reporter  Handbook,  the 
PAAS  Reporter  Handbook-Lease, 
Facility/Measurement  Point,  and  Gas 
Plant  Operators,  the  PAAS  Solid 
Minerals  Reporter  Handbook,  any  inter¬ 
agency  memorandums  of  understanding 
to  which  MMS  is  a  party,  and  the 
Standards; 

(g)  For  royalty  reports,  maintain 
adequate  system  software  edits  to 
ensure  compliance  with  the  provisions 
of  30  CFR  part  218,  the  Oil  and  Gas 
Payor  Handbook,  Volume  n,  the  Solid 
Minerals  Payor  Handbook,  “Dear  Payor” 
letters,  and  the  Standards;  and 

(h)  Comply  with  the  procedures  for 
appealed  demands  or  orders,  including 
using  appropriate  format  and  content  for 
field  reports  and  supplemental  and 
meeting  time  frames. 
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§  227.500  What  functions  may  a  State 
perform  to  ensure  that  reporters  correct 
erroneous  report  data? 

Production  and  royalty  data  must  be 
edited  to  ensure  that  what  is  reported  is 
correct,  that  disbursement  is  made  to 
the  proper  recipient,  and  that  correct 
data  are  used  for  other  functions,  such 
as  automated  verification  and  audits.  If 
you  request  delegation  of  error 
correction  functions  for  production 
reports  or  royalty  reports,  or  both,  you 
must  perform  at  least  the  following 
functions: 

(a)  Correcting  all  fatal  errors  and 
assigning  appropriate  confirmation 
indicators; 

(b)  Verifying  missing  production 
reports; 

(c)  Contacting  production  reporters  or 
royalty  reporters  about  missing  reports 
and  resolving  exceptions; 

(d)  Documenting  all  corrections  made, 
including  providing  production 
reporters  or  royalty  reporters  with 
confirmation  reports  of  any  changes; 

(e)  Providing  training  and  assistance 
to  production  reporters  or  royalty 
reporters; 

(f)  Issuing  notices,  orders  to  report, 
and  bills  as  needed,  including,  but  not 
limited  to,  imposing  assessments  on  a 
person  who  chronically  submits 
erroneous  reports;  and 

(g)  Providing  assistance  to  MMS  for 
appealed  demands  or  orders,  including 
preparing  field  reports,  performing 
remanded  actions,  modifying  orders, 
and  providing  oral  and  written  briefing 
and  testimony  as  expert  witnesses. 

§  227.501  What  are  a  State  s 
responsibilities  to  ensure  that  reporters 
correct  erroneous  data? 

To  ensure  the  correction  of  erroneous 
data,  you  must: 

(a)  Ensure  compliance  with  the 
provisions  of  30  CFR  Parts  216  and  218, 
any  applicable  handbook  specified 
under  30  CFR  401  (f)  andtg),  inter¬ 
agency  memorandums  of  understanding 
to  which  MMS  is  a  party,  and  the 
Standards; 

(b)  Ensure  that  reporters  accurately 
and  timely  correct  all  fatal  errors  as 
designated  in  the  Standards.  These 
errors  include,  for  example,  invalid  or 
incorrect  reporter/payor  codes,  incorrect 
lease/agreement  numbers,  and  missing 
data  fields.  The  Standards  will  list  fatal 
edits  for  both  production  reports  and 
royalty  reports; 

(c)  Submit  accepted  and  corrected 
lines  to  MMS  to  allow  processing  into 
the  Auditing  and  Financial  System 
(AFS)  and  the  Production  Accounting 
and  Auditing  System  (PAAS)  in  a  timely 
manner  as  provided  in  the  Standards 
and  30  CFR  part  219;  and 


(d)  Comply  with  the  procedures  for 
appealed  demands  or  orders,  including 
using  appropriate  format  and  content  for 
field  reports  and  meeting  time  frames. 

$  227.600  What  automated  verification 
functions  may  a  State  perform? 

Automated  verification  involves 
systematic  monitoring  of  production 
and  royalty  reports  to  identify  and 
resolve  reporting  or  payment 
discrepancies.  States  may  perform  the 
following  functions: 

(a)  Automated  comparison  of  sales 
volumes  reported  by  royalty  reporters  to 
sales  and  transfer  volumes  reported  by 
production  reporters.  If  you  request 
delegation  of  automated  comparison  of 
sales  and  production  volumes,  you  must 
perform  at  least  the  following  functions: 

(1)  Performing  an  initial  sales  volume 
comparison  between  royalty  and 
production  reports; 

(2)  Performing  subsequent 
comparisons  when  reporters  adjust 
royalty  or  production  reports; 

(3)  Checking  unit  prices  for 
reasonable  product  valuation  based  on 
reference  price  ranges  MMS  provides; 

(4)  Resolving  volume  variances  using 
written  correspondence,  telephone 
inquiries,  or  other  media; 

(5)  Maintaining  appropriate  file 
documentation  to  support  case 
resolution;  and 

(6)  Issuing  orders  to  correct  reports  or 
payments; 

(b)  Any  one  or  more  of  the  following 
additional  automated  verification 
functions: 

(1)  Verifying  compliance  with  lease 
financial  terms,  such  as  payment  of  rent, 
minimum  royalty,  and  advance  royalty; 

(2)  Identifying  and  resolving  improper 
adjustments; 

(3)  Identifying  late  payments  and 
insufficient  estimates,  including 
calculating  interest  owed  to  MMS  and 
verifying  payor-calculated  interest  owed 
to  MMS; 

(4)  Calculating  interest  due  to  a  lessee 
or  its  designee  for  an  adjustment  or 
refund,  including  identifying 
overpayments  and  excessive  estimates 
(except  for  solid  mineral  and  geothermal 
leases); 

(5)  Verifying  royalty  rates; 

(6)  Verifying  compliance  with 
transportation  and  processing  allowance 
limitations;  and 

(7)  Manually  checking  and  confirming 
corrected  reports  or  payments; 

(c)  Issuing  notices  and  bills  associated 
with  any  of  the  functions  under 
paragraphs  (a)  and  (b)  of  this  section; 
and 

(d)  Providing  assistance  to  MMS  for 
appealed  demands  or  orders,  including 
preparing  field  reports,  taking  remanded 


actions,  modifying  orders,  and 
providing  oral  and  written  briefing  and 
testimony  as  expert  witnesses. 

$227,601  What  are  a  State  s 
responsibilities  if  it  performs  automated 
verification? 

To  perform  automated  verification  of 
production  reports  or  royalty  reports, 
you  must: 

(a)  Verify  through  research  and 
analysis  all  identified  exceptions  and 
prepare  the  appropriate  billings, 
assessment  letters,  warning  letters, 
notification  letters,  Lease  Problem 
Reports,  other  internal  forms  required, 
and  correspondence  required  to  perform 
any  required  follow-up  action  for  each 
function,  as  specified  in  the  Standards 
or  your  delegation  agreement; 

(d)  Resolve  and  respond  to  all 
production  reporter  or  royalty  reporter 
inquiries; 

(c)  Maintain  all  documentation  and 
logging  procedures  as  specified  in  the 
Standards  or  your  delegation  agreement; 

(d)  Access  well,  lease,  agreement,  and 
production  reporter  or  royalty  reporter 
reference  data  from  MMS  and  provide 
update  information  to  MMS;  and 

(e)  Comply  with  procedures  for 
appealed  demands  and  orders, 
including  using  appropriate  format  and 
content  for  field  reports  and  meeting 
time  frames. 

$  227.700  What  enforcement  documents 
may  a  State  issue  in  support  of  its 
delegated  function? 

This  section  explains  what 
enforcement  actions  you  may  take  as 
part  of  your  delegated  functions. 

(a)  You  may  issue  demands, 
subpoenas  (except  for  solid  minerals 
and  geothermal  leases),  and  orders  to 
perform  restructured  accounting, 
including  related  notices  to  lessees  and 
their  designees.  You  also  may  enter  into 
tolling  agreements  under  section 
15(d)(1)  of  the  Act,  30  U.S.C.  1725(d)(1). 

(b)  When  you  issue  any  enforcement 
document  you  must  comply  with  the 
requirements  of  section  115  of  the  Act, 
30  U.S.C.  1725. 

(c)  When  you  issue  a  demand  or  enter 
into  a  tolling  agreement  under  section 
15(d)(1)  of  the  Act,  30  U.S.C.  1725(d)(1), 
the  highest  State  official  having  ultimate 
authority  over  the  collection  of  royalties 
or  the  State  official  to  whom  that 
authority  has  been  delegated  must  sign 
the  demand  or  tolling  agreement. 

(d)  When  you  issue  a  subpoena  or 
order  to  perform  a  restructured 
accounting  you  must: 

(1)  Coordinate  with  MMS  to  ensure 
identification  of  issues  that  may  concern 
more  than  one  State  before  you  issue 
subpoenas  and  orders  to  perform 
restructured  accounting;  and 
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(2)  Ensure  that  the  highest  State 
official  having  ultimate  authority  over 
the  collection  of  royalties  signs  any 
subpoenas  and  orders  to  perform 
restructured  accounting,  as  required 
under  section  115  of  the  Act,  30  U.S.C. 
1725.  This  official  may  not  delegate 
signature  authority  to  any  other  person. 

Performance  Review 

$  227.800  How  will  MMS  monitor  a  State’s 
performance  of  delegated  functions? 

This  section  explains  MMS's 
procedures  for  monitoring  your 
performance  of  any  of  your  delegated 
functions. 

(a)  A  monitoring  team  of  MMS 
officials  will  review  and  monitor  your 
performance  of  the  delegated  functions 
under  the  delegation  agreement 

(b)  The  Standards  will  specify  the 
frequency  of  monitoring  for  each 
delegated  function. 

(c)  The  monitoring  team  will: 

(1)  Perform  reviews  to  verify  that  you 
are  complying  with  the  Standards  and 
30  U.S.C.  1735; 

(2)  Conduct  fiscal  examinations  to 
verify  that  your  costs  are  eligible  for 
reimbursement; 

(3)  Periodically  review  your  statistical 
reports  required  under  §  227.200(e)  to 
verify  your  accuracy,  timeliness,  and 
efficiency; 

(4)  Check  for  timely  transmittal  of 
production  report  or  royalty  report 
information  to  MMS  and  other  affected 
agencies,  as  applicable,  to  allow  for 
proper  disbursement  of  funds  and 
processing  of  information; 

(5)  Schedule  onsite  visits  and  Office 
of  the  Inspector  General,  General 
Accounting  Office,  and  MMS  audits  of 
your  performance  of  your  delegated 
functions;  and 

(6)  Maintain  reports  of  its  monitoring 
activities. 

§  227.801  What  if  a  State  does  not 
adequately  perform  a  delegated  function? 

If  your  performance  of  the  delegated 
function  does  not  comply  with  your 
delegation  agreement,  or  the  Standards, 
or  if  MMS  finds  that  you  can  no  longer 
meet  the  statutory  requirements  under 
§  227.106  of  this  part,  then  MMS  may: 

(a)  Notify  you  in  writing  of  your 
noncompliance  or  inability  to  comply. 
The  notice  will  prescribe  corrective 
actions  you  must  take,  and  how  long 
you  have  to  comply.  You  may  ask  MMS 
for  an  extension  of  time  to  comply  with 
the  notice.  In  your  request  you  must 
explain  why  you  need  more  time;  and 

(b)  If  you  do  not  take  the  prescribed 
corrective  actions  within  the  time  that 
MMS  allows  in  a  notice  issued  under 
paragraph  (a)  of  this  section,  then  MMS 
may: 


(1)  Initiate  proceedings  under 

§  227.802  of  this  part  to  terminate  all  or 
a  part  of  your  delegation  agreement; 

(2)  Withhold  compensation  provided 
to  you  under  §  227.112  of  this  part;  and 

(3)  Perform  the  delegated  function, 
before  terminating  or  without 
terminating  your  delegation  agreement, 
including,  but  not  limited  to,  issuing  a 
demand  or  order  to  a  Federal  lessee,  or 
its  designee,  or  any  other  person  when: 

(i)  Your  failure  to  issue  the  demand  or 
order  would  result  in  an  underpayment 
of  an  obligation  due  MMS;  and 

(ii)  The  underpayment  would  go 
uncollected  without  MMS  intervention. 

$227,802  How  wW  MMS  terminate  a 
State’s  delegation  agreement? 

This  section  explains  the  procedures 
MMS  will  use  to  terminate  all  or  a  part 
of  your  delegation  agreement: 

(a)  MMS  will  notify  you  in  writing 
that  it  is  initiating  procedures  to 
terminate  your  delegation  agreement; 

(b)  MMS  will  provide  you  notice  and 
opportunity  for  a  hearing  under 

§  227.803  of  this  part; 

(c)  After  the  hearing,  MMS  may: 

(1)  Terminate  your  delegation 
agreement;  or 

(2)  Allow  you  30  days  to  correct  any 
remaining  deficiencies.  If  you  do  not 
correct  the  deficiency  within  30  days, 
MMS  will  terminate  all  or  a  part  of  your 
delegation  agreement. 

$  227.803  What  are  the  hearing  procedures 
for  terminating  a  State’s  delegation 
agreement? 

(a)  The  MMS  Director  will  appoint  a 
hearing  official  to  conduct  one  or  more 
public  hearings  for  fact  finding  and  to 
determine  any  actions  you  must  take  to 
correct  the  noncompliance.  The  hearing 
official  will  not  decide  whether  to 
terminate  your  delegation  agreement; 

(b)  The  hearing  official  will  contact 
you  about  scheduling  a  hearing  date  and 
location; 

(c)  The  hearing  official  will  publish 
notice  of  the  hearing  in  the  Federal 
Register  and  other  appropriate  media 
within  your  State; 

(d)  At  the  hearing,  you  will  have  an 
opportunity  to  present  testimony  and 
written  information  on  your  ability  to 
perform  your  delegated  functions  as 
required  under  this  part,  your 
delegation  agreement,  and  the 
Standards; 

(e)  Other  persons  may  attend  the 
hearing  and  may  present  testimony  and 
written  information  for  the  record; 

(f)  MMS  will  record  the  hearing; 

(g)  After  the  hearing,  MMS  may 
require  you  to  submit  additional 
information;  and 


(h)  Information  presented  at  each 
public  hearing  will  help  MMS  to 
determine  whether: 

(1)  You  have  complied  with  the  terms 
and  conditions  of  your  delegation 
agreement;  or 

(2)  You  have  the  capability  to  comply 
with  the  requirements  under  §  227.106 
of  this  part. 

§  227.804  How  else  may  a  State’s 
delegation  agreement  terminate? 

You  may  terminate  your  delegation  at 
any  time  by  giving  MMS  a  90-day 
written  notice  of  intent  to  terminate. 

§  227.805  How  may  a  State  obtain  a  new 
delegation  agreement  after  termination? 

After  your  delegation  agreement  is 
terminated,  you  may  apply  again  for 
delegation  by  beginning  with  the 
proposal  process  under  this  part. 

PART  228— COOPERATIVE 
ACTIVITIES  WITH  STATES  AND 
INDIAN  TRIBES 

2.  The  authority  citation  for  Part  228 
is  revised  to  read  as  follows: 

Authority:  Section  202,  Pub.  L.  97-451, 96 
Stat.  2457  (30  U.S.C.  1732). 

3.  Part  228  is  amended  by  revising  the 
title  to  read  as  follows: 

PART  228— COOPERATIVE 
ACTIVITIES  WITH  INDIAN  TRIBES 

4.  A  new  section  228.3  is  added  to 
read  as  follows: 

§  228.3  Limitation  on  applicability. 

MMS  will  not  enter  into  a  cooperative 
agreement  with  a  State  under  this  part 
to  carry  out  audit  and  related 
investigation  and  enforcement  activities 
for  leases  on  Federal  lands  within  the 
State.  This  part  applies  only  to 
cooperative  agreements  with  Indian 
tribes  and  States  to  perform  audits, 
inspections,  and  investigations  for 
Indian  lands.  See  part  227  of  this  title 
for  delegation  of  authority  to  States  for 
Federal  lands. 

PART  229-DELEGATION  TO  STATES 

5.  The  authority  citation  for  Part  229 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1735. 

6.  Part  229  is  amended  by  revising  the 
title  to  read  as  follows: 

PART  229— DELEGATION  TO  STATES 
FOR  INDIAN  LANDS 

7.  A  new  section  229.3  is  added  to 
read  as  follows: 
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Subpart  A— General  Provisions 

§  229.3  Limitation  on  applicability. 

MMS  will  not  enter  into  a  delegation 
agreement  with  a  State  under  this  part 
to  carry  out  audit  and  related 
investigation  activities  for  leases  on 
Federal  lands  within  the  State.  This  part 
applies  only  to  delegation  agreements 
with  States  to  perform  audits, 
inspections,  and  investigations  for 
Indian  lands.  See  part  227  of  this  title 
for  delegations  of  authority  to  States  for 
Federal  lands. 

[FR  Doc.  97-10387  Filed  4-23-97;  8:45  am) 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 
p.D.  041797A] 

Authorization  for  Commercial 
Fisheries  under  the  Marine  Mammal 
Protection  Act;  Take  Reduction  Plan 
Regulations  and  Emergency 
Regulations;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings;  request  for 
comments. 

SUMMARY:  NMFS  is  announcing  the 
dates,  times  and  locations  for  11  public 
hearings  that  will  address  the  proposed 
Atlantic  Large  Whale  Take  Reduction 
Plan  (ALWTRP  or  Plan)  and 
implementing  regulations  intended  to 
reduce  the  level  of  serious  injury  and 
mortality  of  4  large  whale  stocks  (right, 
humpback,  fin,  and  minke)  that  occur 
incidental  to  4  east  coast  fisheries 
(northeast  sink  gillnet,  mid-Atlantic 
coastal  gillnet,  American  lobster  pot, 
and  southeastern  U.S.  shark  net). 

DATES:  Written  comments  on  this 
document,  the  proposed  take  reduction 
plan  and  its  implementing  regulations 
must  be  submitted  no  later  than  May  15, 
1997.  Testimony  may  also  be  presented 
at  the  public  hearings,  which  are 
scheduled  to  be  held  from  April  28, 
1997,  through  May  6, 1997.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
hearing  dates  and  times. 

ADDRESSES:  Written  comments  should 
be  sent  to,  and  copies  of  the  proposed 
rule  are  available  from,  Chief,  Marine 
Mamiral  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 


Spring,  MD  20910  (FAX:  301-713- 
0376).  The  hearings  will  be  held  in 
Maine,  New  Hampshire,  Massachusetts, 
Rhode  Island,  New  Jersey,  Maryland, 
and  Virginia.  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Chu,  NMFS,  Northeast  Region, 
(508) 495-2291. 

SUPPLEMENTARY  INFORMATION: 

Pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act,  NMFS 
proposed  the  ALWTRP  and 
implementing  regulations  on  April  7, 
1997  (62  FR  16519).  The  objective  of  the 
Plan  and  its  regulations  is  to  reduce  the 
level  of  serious  injury  and  mortality  of 
4  large  whale  stocks  (right,  humpback, 
fin,  and  minke)  that  occur  incidental  to 
4  east  coast  fisheries  (northeast  sink 
gillnet,  mid- Atlantic  coastal  gillnet, 
American  lobster  pot,  and  southeastern 
U.S.  shark  net).  By  this  document, 

NMFS  is  announcing  11  public  hearings 
which  will  provide  die  public  with  the 
opportunity  to  submit  oral  or  written 
testimony  on  the  proposed  Plan  and 
implementing  regulations. 

NMFS  requests  that  persons  planning 
to  speak  at  die  hearings  provide  a 
written  copy  of  their  testimony  to  NMFS 
at  the  hearing.  The  dates,  times,  and 
locations  of  the  hearings  are  scheduled 
as  follows: 

1.  Monday,  April  28, 1997,  6  p.m. 

EST — Massachusetts  Maritime 
Academy,  101  Academy  Dr.,  Buzzards 
Bay,  MA  02532;  (508)  830-5000. 

2.  Monday,  April  28, 1997, 1  p.m. 

EST — Holiday  Inn  at  the  Tower, 

Junction  US  Rte.  1  &  138  West,  S. 
Kingston,  RI  02881;  (401)  789-1051. 

3.  Tuesday,  April  29, 1997, 1  p.m. 

EST — Double  Tree  Club  Hotel,  880 
Military  Highway,  Norfolk,  VA  23502; 
(757)  461-9192. 

4.  Wednesday,  April  30,  1997, 1  p.m. 
EST — Radisson  Eastland  Hotel,  157 
High  Street,  Portland,  ME  04101;  (207) 
775-5411. 

5.  Wednesday,  April  30, 1997, 1  p.m. 
EST — Sheraton  Fontainebleau  Hotel, 
10100  Coastal  Highway,  Ocean  City,  MD 
21842;  (410)  524-3535. 

6.  Thursday,  May  1, 1997, 1  p.m. 

EST — Trade  Winds  Motor  Inn,  2  Park 
View  Drive,  Rockland,  ME  04856;  (207) 
596-6661. 

7.  Thursday,  May  1, 1997, 1  p.m. 

EST — Holiday  Inn,  290  Highway  -  Route 
37  East/Clifton  Avenue,  Tom’s  River,  NJ 
08754;  (908)  244-4000. 

8.  Friday,  May  2, 1997, 1  p.m.  EST — 
White  Birches,  Rte  1  -  East  of  Ellsworth, 
Ellsworth,  ME  04605;  (207)  667-3621. 

9.  Saturday,  May  3, 1997, 1  p.m. 

EST — University  of  Maine,  Science 
Building,  Room  102,  9  O’Brien  Avenue, 
Machias,  ME  04654;  (207)  255-1200. 


10.  Monday,  May  5, 1997,  6  p.m. 

EST — Fuller  School,  4  School  House 
Road,  Gloucester,  MA  01930;  (508)  281- 
9841. 

11.  Tuesday,  May  6, 1997,  7  p.m. 

EST — Urban  Forestry  Center,  45  Elwyn 
Road,  Portsmouth,  NH  03801;  (603) 
431-6774. 

Special  Accommodations 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  appropriate 
regionalcontact  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  5  days 
prior  to  the  hearing  date. 

Authority:  16  U.S.C.  1361  et  seq. 

Dated:  April  18, 1997. 

Thomas  C.  Eagle, 

Acting  Chief  Marine  Mammal  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  97-10591  Filed  4-21-97;  11:51  am] 

BILUNG  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 
p.D.  041697B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Applications  for 
Experimental  Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  experimental 
fishery  applications;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  notice  to 
announce  that  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  is  considering 
approval  of  three  experimental  fishing 
proposals  that  would  permit  vessels  to 
conduct  operations  otherwise  restricted 
by  regulations  governing  the  Fisheries  of 
the  Northeastern  United  States.  The 
experimental  fisheries  would  involve 
fishing  for  and  retention  and  limited 
landing  of  various  species  of  fish, 
including  regulated  multispecies  and 
invertebrates  with  small  mesh  in  the 
Gulf  of  Maine/Georges  Bank  Regulated 
Mesh  Area.  Provisions  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notice  to 
provide  interested  parties  the 
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opportunity  to  comment  on  the 
proposed  experimental  fisheries. 

DATES:  Comments  must  be  received  on 
or  before  May  9, 1997. 

ADDRESSES:  Comments  should  be  sent  to 
Andrew  A.  Rosenberg,  Ph.D.,  Regional 
Administrator,  Northeast  Regional 
Office,  1  Blackburn  Drive,  Gloucester, 
MA  01930.  Mark  the  outside  of  the 
envelope  “Comments  on  Proposed 
Experimental  Fisheries.” 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Christopher,  Fishery  Management 
Specialist,  508-281-9288. 
SUPPLEMENTARY  INFORMATION:  Edward 
Boynton  submitted  an  application  for  an 
experimental  fishing  permit  (EFP)  on 
March  5, 1997.  The  applicant  received 
a  Saltonstall/Kennedy  (S/K)  Grant  to 
investigate  the  food  web  link  between 
estuaries  and  near  shore  waters  of 
Ipswich  Bay  through  sampling  areas 
with  a  small  mesh  beam  trawl.  He 


would  conduct  experimental  fishing 
activity  on  his  vessel  with  a  small-mesh 
beam  trawl  in  near  shore  waters 
throughout  Ipswich  Bay.  Various 
estuarine,  pelagic  and  bottom  dwelling 
species,  including  regulated 
multispecies,  would  be  targeted  with 
short  duration  tows  to  study  the  links 
between  the  estuarine  and  near  shore 
fishery  systems.  A  limited  number  of 
species  would  be  retained  and  landed 
on  some  of  the  trips  for  meat  sample 
tests. 

The  Mount  Desert  Island  (MDI) 
Biological  Laboratory  submitted  an  EFP 
application  on  March  20, 1997,  to 
collect  various  species  for  medical 
studies.  The  MDI  Biological  Laboratory 
would  charter  a  fishing  vessel  to  use  a 
small-mesh  otter  trawl  to  collect  various 
species  for  medical  studies.  Target 
collection  numbers  of  100  to  300  fish, 
depending  on  the  species,  has  been 
requested. 


The  MDI  Oceanarium  submitted  an 
EFP  application  on  March  13, 1997,  to 
collect  various  species  for  public 
display.  The  MDI  Oceanarium  would 
charter  a  commercial  fishing  vessel  to 
collect  various  species  for  public 
display.  A  maximum  of  six  of  each 
species  would  be  collected  for  display. 

EFPs  would  be  issued  to  the 
participating  vessels  to  exempt  them 
from  the  possession  limit,  mesh  size, 
minimum  fish  size,  and  days-at-sea 
restrictions  of  the  Northeast 
Multispecies  Fishery  Management  Plan. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  18, 1997. 

Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  97-10660  Filed  4-23-97;  8:45  am] 
BILLING  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AFRICAN  DEVELOPMENT 
FOUNDATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Meeting 

TIME:  2:00  p.m.-5:30  p.m. 

PLACE:  ADF  Headquarters. 

DATE:  Monday,  28  April  1997. 

STATUS:  Open. 

Agenda 

Monday,  28  April  1997 

2:00  p.m. — Chairman’s  Report 
2:30  p.m. — President’s  Report 
5:30  p.m. — Adjournment 
If  you  have  any  questions  or 
comments,  please  direct  them  to  Ms. 
Janis  McCollim,  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202)  673-3916. 

William  R.  Ford, 

President. 

[FR  Doc.  97-10697  Filed  4-22-97;  *3:04  pm) 

BILLING  CODE  611 6-01 -P 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

April  18, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Department  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202)  720—6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

•  Food  Safety  Inspection  Service 

Title:  Use  of  Sorbitol  in  Cooked  Roast 
Beef  Products. 

OMB  Control  Number:  0583-New. 

Summary:  The  product  label  is 
submitted  to  FSIS  for  approval. 

Need  and  Use  of  the  Information: 

This  information  is  used  to  ensure  that 
meat  products  are  properly  labeled. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  315. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  788. 

•  Agricultural  Marketing  Service 

Title:  National  Research,  Promotion, 
and  Consumer  Information  Programs. 

OMB  Control  Number:  0581-0093. 

Summary:  Information  is  collected 
from  producers,  handlers  and 
processors  including  production, 
disposition,  qualification  data,  and 
assessment  information. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  strengthen  market 
place  position  and  to  maintain,  develop, 
and  expand  markets  for  the  various 
commodities. 


Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Farms. 

Number  of  Respondents:  319,342. 
Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Weekly;  Monthly;  Annually. 

Total  Burden  Hours:  413,448. 

•  Forest  Service 

Title:  Hells  Canyon  Private  Land  Use 
Regulations:  36  CFR  292,  Subpart  E. 
OMB  Control  Number:  0596-0135. 
Summary:  This  collection  provides  a 
process  by  which  235  landowners 
within  the  Hells  Canyon  Recreation 
Area  can  determine  if  their  use  and 
development  of  those  lands  is 
compatible  with  regulations  and  not 
result  in  Federal  taking. 

Need  and  Use  of  the  Information: 

This  procedure  facilitates  landowner/ 
agency  communications  avoiding  a  need 
for  costly  Federal  actions. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other-for-profit;  Not-for-profit 
institutions;  Farms;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  4. 

Larry  Roberson, 

Departmental  Clearance  Officer. 

[FR  Doc.  97-10558  Filed  4-23-97;  8:45  am) 
BILLING  CODE  341 0-01 -M 


DEPARTMENT  OF  COMMERCE 

President’s  Export  Council 
Subcommittee  on  Encryption;  Notice 
of  Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  (Act),  and  the  General 
Services  Administration  (GSA)  rule  on 
Federal  Advisory  Committee 
Management,  41  CFR  Part  101-6,  and 
after  consultation  with  GSA,  the 
Secretary  of  Commerce  has  determined 
that  the  establishment  of  the  President’s 
Export  Council  Subcommittee  on 
Encryption  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
law. 

The  Subcommittee  will  advise  the 
Secretary,  through  the  Assistant 
Secretary  for  Export  Administration,  on 
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matters  pertinent  to  the  implementation 
of  an  encryption  policy  that  will 
support  the  growth  of  commerce  while 
protecting  the  public  safety  and  national 
security. 

The  Subcommittee  will  consist  of 
approximately  25  members  to  be 
appointed  by  the  Secretary  to  assure  a 
balanced  representation  among  the 
exporting  community  and  those 
Government  agencies  with  a  mandate  to 
implement  policy  regarding  encryption. 

The  Subcommittee  will  function 
solely  as  an  advisory  body,  and  in 
compliance  with  provisions  of  the 
Federal  Advisory  Committee  Act.  The 
charter  will  be  filed  under  the  Act, 
fifteen  days  from  the  date  of  publication 
of  this  notice. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Subcommittee  to 
Lee  Ann  Carpenter,  Committee  Liaison 
Officer,  OAS/EA/BXA,  U.S.  Department 
of  Commerce,  MS:  3886C,  Washington, 
D.C.,  20230.  Telephone:  202-482-2583. 
FAX:  202-501-8024. 

Dated:  April  18, 1997. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  97-10664  Filed  4-23-97;  8:45  am] 
BILLING  CODE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  March 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECTIVE  DATE:  April  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-4737. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  C.F.R. 
353.22(a)  and  355.22(a)(1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  March 
anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  C.F.R. 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 
specified  as  required  under  section 
353.22(a)  (19  CFR  353.22(a)  and 
355.22(a)  (19  CFR  355.22(a).  We  intend 
to  issue  the  final  results  not  later  than 
March  31, 1998. 


Period  to  be  re¬ 
viewed 

Antidumping  Duty  Proceedings 


Brazil:  Ferrosilicon;  A-35 1-820 — Companhia  Brasileira  Carbureto  de  Calcio,  Cia  de  Ferro  Ligas  da  Babia-Ferbasa, 

Companhia  Ferroligas  Minas  Gerais-Minasligas  . . .  3/1/96-2/28/97 

Finland:  Rayon  Staple  Fiber;  A-405-071 — Kemira  Fibres  .  3/1/96-2/28/97 

Germany:  Brass  Sheet  and  Strip;  A-428-602— Wieland-Werke  AG  .  3/1/96-2/28/97 

South  Korea:  Steel  Wire  Rope;  A-580-81 1 — Boo  Kook  Corporation,  Chun  Kee  Steel  &  Wire  Rope  Co.,  Ltd.,  Chung  Woo 
Rope  Co.,  Ltd.,  Dong-ll  Steel  Manufacturing  Co.,  Ltd.,  Hanboo  Wire  Rope,  Inc.,  Jinyang  Wire  Rope,  Inc.,  Kumbo  Rope, 

Kumho  Wire  Rope  Mfg.  Co.,  Ltd.,  Manho  Rope  Manufacturing  Co.,  Ltd.,  Myung  Jin  Co.,  Seo  Jin  Rope,  Ssang  Yong 
Cable  Manufacturing  Co.,  Ltd.,  Ssang  Yong  Steel  Wire  Co.,  Ltd.,  Sungsan  Special  Steel  Processing,  Sung  Jin,  Sungjin 

Company,  TSK  (Korea)  Co.,  Ltd.,  Yeonsin  Metal .  3/1/96-2/28/97 

Thailand:  Certain  Circular  Welded  Carbon  Steel  Pipe  and  Tube;  A-549-502 — Saha  Thai  Steel  Pipe  Co.,  Ltd .  3/1/96-2/28/97 

United  Kingdom:  Certain  Hot-Rolled  Lead  and  Bismuth  Steel  Products;  A-41 2-810 — British  Steel  PLC  and  its  affiliates 
(e.g.,  British  Steel  Engineering  Steels  Ltd.  and  British  Steel  Engineering  Steels  Holding  Ltd.),  Glynwed  Steels  Limited .  3/1/96-2/28/97 


Countervailing  Duty  Proceedings 


Pakistan:  Shop  Towels;  C-535-001 — Bita  Textile  Corporation,  Creation  (Pvt.)  Ltd.,  Eastern  Textiles  (Pvt.)  Ltd.,  Fine 
Fabrico,  Galaxy  Enterprises,  lantex  Industries,  Iftikhar  Corporation,  Ishrat  Brothers,  Jawad  Brothers,  Jawwad  Industries, 

Mehtabi  Towel  Mills  (Pvt.)  Ltd.,  Pakistan  Textile  Corporation  (Pvt.)  Ltd.,  Quality  Linen  Supply  Corporation,  R.l.  Weaving, 

Safari  Enterprises,  Salimah  International,  Shaheen  Textiles,  Sind  Textile  Corporation,  Sultex  Industries,  The  Khans,  Unit¬ 
ed  Towel  Exporters,  Zeba  Textile  Mills .  1/1/96-12/31/96 

Turkey:  Certain  Welded  Carbon  Steel  Line  Pipe;  C-489-502 — Bant  Boru  Sanayii  ve  Ticaret  A.S.,  Borusan  Biriesik  Boru 
Fabrikalari  AS.,  Borusan  Ihracat  Ithalat  ve  Dagitim  A.S.,  Erbosan  Erciyas  Boru  Sanayii  ve  Ticaret  A.S.,  Erkboru  Profil 

San  ve  Tic  A.S.,  Mannesmann-Sumerbank  Boru  Endustrisi  T.A.S.,  Yucel  Boru  ve  Profil  Endustrisi  A.S .  1/1/96-12/31/96 

Turkey:  Certain  Welded  Carbon  Steel  Pipe  and  Tube;  C-489-502 — Bant  Boru  Sanayii  ve  Ticaret  A.S.,  Borusan  Biriesik 
Boru  Fabrikalari  A.S.,  Borusan  Ihracat  Ithalat  ve  Dagitim  AS.,  Erbosan  Erciyas  Boru  Sanayii  ve  Ticaret  A.S.,  Erkboru 

Profil  San  ve  Tic  AS.,  Mannesmann-Sumerbank  Boru  Endustrisi  T.AS.,  Yucel  Boru  ve  Profil  Endustrisi  A.S .  1/1/96-12/31/96 

United  Kingdom:  Certain  Hot-Rolled  Lead  and  Bismuth  Steel  Products;  C-412-811— British  Steel  PLC  and  its  affiliates 
(e.g.,  British  Steel  Engineering  Steels  Ltd.  and  British  Steel  Engineering  Steel  Holdings  Ltd.) .  »  1/1/96-12/31/96 
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If  requested  within  30  days  of  the  date 
of  publication  of  this  notice,  the 
Department  will  determine  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to 
any  of  these  reviews  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  which  is  affiliated 
with  such  exporter  or  producer. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  C.F.R.  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  April  18, 1997. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Group  ID. 

[FR  Doc.  97-10670  Filed  4-23-97;  8:45  am) 
BILLING  CODE  3610-DS-M 

DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Application:  Puerto  Rico  “Islandwide” 

AGENCY:  Minority  Business 
Development  Agency. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MB DC) 
program  to  operate  the  Puerto  Rico 
“Islandwide”  Minority  Business 
Development  Center  (MB DC)  for 
approximately  a  3-year  period,  subject 
to  agency  priorities,  recipient 
performance  and  the  availability  of 
funds. 

By  consolidating  the  BDCs  under  an 
islandwide  concept,  we  save  Federal 
funds  while  continuing  to  offer  quality 
service  to  eligible  clients  in  Puerto  Rico. 
This  action  also  allows  for  coverage  of 
both  the  metropolitan  and  rural  areas  of 
Puerto  Rico.  The  main  office  of  the 
“Islandwide”  MB  DC  will  be  located  in 
San  Juan.  The  largest  areas  of  minority 
business  concentration  are  San  Juan, 
Ponce  and  Mayaguez.  Satellite  offices 
will  be  put  in  place  to  cover  the  Ponce 
and  Mayaguez  areas.  The  award  number 
for  this  MBDC  will  be  02-10-97006-01. 
OATES:  The  closing  date  for  applications 
is  May  30, 1997.  Applications  Must  be 
received  in  the  MBDA  Headquarters’ 
Executive  Secretariat  on  or  before  May 


30. 1997.  A  pre-application  conference 
to  assist  all  interested  applicants  will  be 
held  on  Wednesday,  May  7, 1997.  For 
further  information  concerning  time  and 
location,  please  contact  the  Atlanta 
Regional  Office  at  404/730-3300. 
ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency, 

Executive  Secretariat,  14th  and 
Constitution  Avenue,  N.W.,  Room  5073, 
Washington,  D.C.  20230,  Telephone 
Number  (202)  482-3763. 

FOR  FURTHER  INFORMATION  AND  AN 
APPLICATION  PACKAGE,  CONTACT:  Robert 
Henderson,  Regional  Director,  Atlanta 
Regional  Office,  (404)  730-3300. 

Proper  identification  is  required  for 
entrance  into  any  Federal  Building. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  September  1, 1997  to  September 

30. 1998,  is  estimated  at  $599,187.  A  30- 
day  start-up  period  will  be  added  to  the 
first  budget  period,  making  it  a  13- 
month  award.  The  application  must 
include  a  minimum  cost-share  of 
$89,878,  (15%)  of  the  total  project  cost, 
through  non-Federal  contributions.  The 
Federal  share,  to  be  in  the  amount  of 
$509,308,  includes  $12,733  for  an 
annual  audit  fee.  Cost-sharing  may  be  in 
the  form  of  cash  contributions,  client 
fees,  in-kind  contiibutions  or 
combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
State  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (45  points);  the  resources 
available  to  the  firm  in  providing  both 
rural  and  urban  business  development 
services  (10  points);  the  firm’s  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (25  points); 
and  the  firm’s  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 


Director  of  MBDA.  Final  award 
selections  will  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDC 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant  ' 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  “Islandwide”  MBDC  shall  be 
required  to  contribute  at  least  15%  of 
the  total  project  cost  through  non- 
Federal  contributions.  To  assist  in  this 
effort,  the  “Islandwide”  MBDC  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Fees  may  range  from  $10  to  $60  per 
hour  based  on  the  gross  receipts  of  the 
client’s  business. 

If  an  application  is  selected  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding 
beyond  the  initial  award.  Renewal  of  an 
award  ,to  increase  funding  or  extend  the 
period  of  performance  is  at  the  total 
discretion  of  DOC.  Awards  under  this 
program  shall  be  subject  to  all  Federal 
laws,  Federal  and  Departmental 
regulations,  policies  and  procedures 
applicable  to  Federal  assistance  awards. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
“Islandwide”  MBDC’s  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs”,  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  or  a 
repayment  schedule  is  established  and 
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at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  whether 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
26.105)  are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section 
26.605)  are  subject  to  15  CFR- Part  26, 
Subpart  F,  “Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)”  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  28.105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C  1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 


of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Pub  L.  103-121,  Sections  606(a)  and  (b). 
11.800  Minority  Business 

Development  Center 
(Catalog  of  Federal  Domestic  Assistance). 

Dated:  April  18, 1997. 

Frances  B.  Douglas, 

Alternate  Federal  Register  Liaison  Officer, 
Minority  Business  Development  Agency. 

IFR  Doc.  97-10589  Filed  4-23-97;  8:45  am) 
BILUNG  CODE  3510-21-M 

DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Solicitation  of  Business  Development 
Center  Applications  for  Houston  and 
Dalias/Ft.  Worth/Arlington 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 


applications  from  organizations  to 
operate  the  Minority  Business 
Development  Centers  (MBDC)  listed  in 
this  document. 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
assistance  to  persons  who  are  members 
of  groups  determined  by  MBDA  to  be 
socially  or  economically  disadvantaged, 
and  to  business  concerns  owned  and 
controlled  by  such  individuals.  To  this 
end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

In  accordance  with  the  Interim  Final 
Policy  published  in  the  Federal  Register 
on  May  31, 1996,  the  cost-share 
requirement  for  the  MBDCs  listed  in  this 
notice  has  been  increased  to  40%.  The 
Department  of  Commerce  will  fund  up 
to  60%  of  the  total  cost  of  operating  an 
MBDC  on  an  annual  basis.  The  MBDC 
operator  is  required  to  contribute  at 
least  40%  of  the  total  project  cost  (the 
“cost-share  requirement”).  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

In  addition  to  the  traditional  sources  of 
an  MBDC’s  cost-share  contribution,  the 
40%  may  be  contributed  by  local,  state 
and  private  sector  organizations.  It  is 
anticipated  that  some  organizations  may 
apply  jointly  for  an  award  to  operate  the 
center.  For  administrative  purposes,  one 
organization  must  be  designated  as  the 
recipient  organization. 

DATES:  The  closing  date  for  applications 
for  each  MBDC  is  May  30, 1997. 

PRE- APPLICATION  CONFERENCE:  Pre¬ 
application  conferences  will  be  held. 

For  the  exact  date,  time  and  location, 
contact  the  Dallas  Regional  Office  at 
(214)  767-8001.  Proper  identification  is 
required  for  entrance  into  any  Federal 
building. 

ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  MBDA 
Executive  Secretariat,  14th  and 
Constitution  Avenue,  NW.,  Room  5073, 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION:  The 

following  are  MBDCs  for  which 
applications  are  solicited: 

1.  MBDC  Application:  Houston. 

Metropolitan  Area  Serviced:  Houston, 
Texas. 

Award  Number:  06-10-97005-01. 
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For  Further  Information  and  an 
Application  Package ,  Contact:  Bobby 
Jefferson  at  (214)  767-8001. 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  September  1, 1997  to  September 
30, 1998,  is  estimated  at  $708,105.  The 
total  Federal  amount  is  $424,863  and  is 
composed  of  $414,500  plus  the  Audit 
Fee  amount  of  $10,363.  The  application 
must  include  a  minimum  cost  share  of 
40%,  $283,242  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $708,105. 

2.  MBDC  Application:  Dallas/Ft. 
Worth/ Arlington. 

Metropolitan  Area  Serviced:  Dallas/Ft. 
Worth/ Arlington,  Texas. 

Award  Number:  06-10-97004-01. 

For  Further  Information  and  an 
Application  Package,  Contact:  Bobby 
Jefferson  at  (214)  767-8001. 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  September  1, 1997  to  September 
30, 1998,  is  estimated  at  $628,702.  The 
total  Federal  amount  is  $377,221  and  is 
composed  of  $368,020  plus  the  Audit 
Fee  amount  of  $9,201.  The  application 
must  include  a  minimum  cost  share  of 
40%,  $251,481  in  non-federal  (cost¬ 
sharing)  contributions  for  a  total  project 
cost  of  $628,702. 

Standard  Paragraphs — The  Following 
Information  and  Requirements  Are 
Applicable  to  the  Listed  MB  DCs: 
Houston  and  Dallas/Ft.  Worth/Arlington 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
If  the  recommended  applicant  is  the 
current  incumbent  organization,  the 
award  will  be  for  12  months.  For  those 
applicants  who  are  not  incumbent 
organizations  or  who  are  incumbents 
that  have  experienced  closure  due  to  a 
break  in  service,  a  30-day  start-up 
period  will  be  added  to  their  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  finn  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 


application  (25  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  In  accordance 
with  Interim  Final  Policy  published  in 
the  Federal  Register  on  May  31, 1996, 
the  scoring  system  will  be  revised  to 
add  ten  (10)  bonus  points  to  the 
application  of  community-based 
organizations.  Each  qualifying 
application  will  receive  the  full  ten 
points.  Community-based  applicant 
organizations  are  those  organizations 
whose  headquarters  and/or  principal 
place  of  business  within  the  last  five 
years  have  been  located  within  the 
geographic  service  area  designated  in 
the  solicitation  for  the  award.  Where  an 
applicant  organization  has  been  in 
existence  for  fewer  than  five  years  or 
has  been  present  in  the  geographic 
service  area  for  fewer  than  five  years, 
the  individual  years  of  experience  of  the 
applicant  organization’s  principals  may 
be  applied  toward  the  requirement  of 
five  years  of  organization  experience. 

The  individual  years  of  experience  must 
have  been  acquired  in  the  geographic 
service  area  which  is  the  subject  of  the 
solicitation.  An  application  must 
receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  40%  of  the  total 
project  cost  through  non-federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,”  is  not  applicable  to 


this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant’s 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
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time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  26.105)  are 
subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26,  Section  26.605)  are  subject  to  15 
CFR  Part  26,  Subpart  F, 
“Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
“Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  it 
greater. 


Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  “Disclosure  of 
Lobbying  Activities,”  as  required  under 
15  CFR  Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  “Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying” 
and  disclosure  form,  SF-LLL, 
“Disclosure  of  Lobbying  Activities.” 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program. 

11.800  Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 
Dated:  April  18. 1997. 

Frances  B.  Douglas, 

Alternate  Federal  Register  Liaison  Officer 
Minority  Business  Development  Agency. 

[FR  Doc.  97-10588  Filed  4-23-97;  8:45  am] 

BILUNG  CODE  3810-21 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  041 197 A) 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Additions  to  meeting  agenda. 

SUMMARY:  The  agenda  for  the  meetings 
of  the  Gulf  of  Mexico  Council,  which 
are  scheduled  for  May  12-15, 1997,  in 
New  Orleans,  LA,  was  published  on 
May  17, 1997.  See  SUPPLEMENTARY 
INFORMATION  for  additions  to  the  meeting 
agenda. 


ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Inn  Crowne  Plaza,  333 
Poydras  Street,  New  Orleans,  LA; 
telephone:  504-525-9444. 

Council  address :  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  E.  Swingle,  Executive  Director; 
telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION:  The  initial 
agenda  published  on  May  17, 1997  (62 
FR  18756).  The  following  additions  are 
to  be  included  in  the  agenda: 

Council  Meetings 
May  15 

8:30  a.m.  -11:00  a.m. — Receive  a 
report  of  the  Mackerel  Management 
Committee. 

11:00  a.m.  - 11:15  a.m. — Receive  a 
report  of  the  Habitat  Protection 
Committee. 

Committee  Meetings 

May  12 

10:00  a.m.  until  12:00  noon — Convene 
the  Habitat  Protection  Committee  to 
review  proposed  Essential  Fishery 
Habitit  Guidelines. 

All  other  information  previously 
published  remains  unchanged. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  May  5, 

1997. 

Dated:  April  18, 1997. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-10593  Filed  4-23-97;  8:45  am) 
BILUNG  COO€  351 0-22 -F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Futures 
Contracts  in  Com  and  Soybeans; 
Notice  That  Delivery  Point 
Specifications  Must  be  Amended 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of,  and  request  for  public 
comment  on,  response  of  the  Chicago 
Board  of  Trade  to  Notification  to  amend 
delivery  specifications. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”) 
by  letter  dated  December  19, 1996, 
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notified  the  Board  of  Trade  of  the  City 
of  Chicago  (“CBT”),  under  section 
5a(a)(10)  of  the  Commodity  Exchange 
Act,  7  USC  7a(a)(10),  that  the  delivery 
terms  of  the  CBT  com  and  soybeans 
futures  contracts  no  longer  accomplish 
the  objectives  of  that  section  of  the  Act. 
Under  section  5a(a)(10),  the  CBT  was 
required  to  respond  by  March  4, 1997, 
seventy-five  days  from  the  date  of  the 
notice. 

By  letter  dated  March  4, 1997,  from 
Patrick  H.  Arbor  to  Chairperson 
Brooksley  Bom,  the  CBT  responded  by 
providing  to  the  Commission  a  status 
report  of  its  actions.  In  that  response, 
the  CBT  reported  that  a  “working 
alternative”  had  been  approved  by  the 
exchange  board  and  would  be 
forwarded  to  the  membership  for  a  vote. 
The  Commission  understands  that  on 
April  15, 1997,  the  CBT’s  membership 
approved  this  “working  alternative.” 

On  March  14, 1997,  the  Commission 
provided  notice  of  the  CBT’s  working 
alternative  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
to  the  Commission  on  the  working 
alternative  (62  FR  12156).  In  that  notice, 
public  comments  were  requested  by 
March  31, 1997.  Subsequently,  to  give 
interested  parties  an  opportunity  to 
comment  on  the  working  alternative,  the 
Commission  extended  the  comment 
period  to  April  15, 1997  (62  FR  14673). 
The  Commission  has  determined  to 
extend  the  comment  period  for  an 
additional  60  days. 

DATES:  Comment  must  be  received  by 
June  16, 1997. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581,  attention:  Office 
of  the  Secretariat;  transmitted  by 
facsimile  at  (202)  418-5521;  or 
transmitted  electronically  at 
[secretary@cftc.gov].  Reference  should 
be  made  to  “Corn  and  Soybean  Delivery 
Points.” 

FOR  FURTHER  INFORMATION  CONTACT: 

Blake  Imel,  Acting  Director,  or  Paril  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581,  (202)  41&-5260, 
or  electronically,  Mr.  Architzel  at 
(PArchitzel@cftc.gov) . 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  determined  to  extend 
the  comment  period  for  the  subject 
notice.  The  comment  period  has  been 
open  for  only  32  days.  The  CBT’s 
membership  approved  the  working 
alternative  on  April  15,  and  submitted 
the  associated  amendments  to  the  com 


and  soybeans  futures  contracts  for  the 
Commission’s  approval  on  April  17, 
1997.  In  view  of  the  Commission’s 
desire  to  obtain  as  much  information  as 
possible  to  analyze  these  significant 
proposals  and  the  fact  that  the 
Commission  has  received  requests  from 
the  public  to  extend  the  comment 
period,  the  Commission  believes  that  an 
extension  of  the  comment  period  until 
June  16, 1997,  would  give  interested 
parties  sufficient  additional  time  to 
evaluate  the  proposal  and  to  submit 
their  comments  thereon  to  the 
Commission. 

Issued  in  Washington,  D.C.  on  April  18, 
1997. 

Catherine  D.  Dixon, 

Assistant  Secretary  of  the  Commission. 

[FR  Doc.  97-10579  Filed  4-23-97;  8:45  am] 

BILLING  CODE  6351-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Defense  Panel  Meeting 

AGENCY:  National  Defense  Panel,  DoD. 
ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  April  28  and  29, 1997.  In  accordant 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  Pub.  L.  No. 
92-463,  as  amended  [5  U.S.C.  App.  n, 
(1982)],  it  has  been  determined  that  this 
National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C.  552b 
(c)(l)(1982),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public 
from  0830-1700,  April  28, 1997  and 
from  1300-1700,  April  29, 1997  in  order 
for  the  Panel  to  discuss  classified 
material.  The  meeting  will  be  open  to 
the  public  from  0900-1200,  April  29, 
1997. 

DATES:  April  28  and  29, 1997. 
ADDRESSES:  Suite  624, 1931  Jefferson 
Davis  Hwy,  Arlington  VA. 
SUPPLEMENTARY  INFORMATION:  The 
National  Defense  Panel  was  established 
on  January  14, 1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996,  Pub.  L.  104-201.  The  mission 
of  the  National  Defense  Panel  is  to 
provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non¬ 
partisan  assessment  of  the  Secretary’s 
Quadrennial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  security 
challenges  of  the  twenty-first  century. 


PROPOSED  SCHEDULE  AND  AGENDA:  The 

National  Defense  Panel  will  meet  in 
closed  session  from  0830-1700  on  April 
28, 1997.  The  meeting  will  be  held  at 
Suite  624, 1931  Jefferson  Davis 
Highway,  Arlington,  VA.  On  April  29, 
1997  the  Panel  will  have  an  outreach 
seminar.  Presentations  will  be  given  by 
invited  speakers.  Other  agencies  or 
private  individuals  or  organizations  are 
able  to  give  written  comments  to  the 
Panel  at  that  time.  The  outreach  seminar 
will  be  held  at  the  Hyatt  Regency  Hotel 
(Crystal  City),  2799  Jefferson  Davis 
Highway,  Arlington,  VA  and  will  be 
open  to  the  public  from  0900-1200.  The 
Panel  will  then  meet  in  closed  session 
from  1300-1700,  April  29, 1997.  The 
location  of  the  closed  session  will  be 
Suite  624, 1931  Jefferson  Davis 
Highway,  Arlington,  VA. 

During  the  closed  sessions  the  Panel 
will  engage  the  Service  Vice  Chiefs  on 
their  perspectives  on  the  Quadrennial 
Defense  Review.  Additionally, 
discussion  will  include,  but  not  be 
limited  to.  Dynamic  Commitment  and 
Congressional  perspectives  on  the 
Quadrennial  Defense  Review.  These 
discussions  are  based  upon  classified 
information  provided  by  the  DqD 
Quadrennial  Defense  Review  Panels. 

The  panel  was  unable  to  provide 
notice  of  the  meeting  15  days  prior  to 
the  date  of  the  meeting  due  to 
coordination  of  the  Vice  Service  Chiefs 
schedule  and  the  schedule  of  the  invited 
speakers. 

FOR  FURTHER  INFORMATION:  Please 
contact  the  National  Defense  Panel  at 
(703)  602-4175/6. 

Dated:  April  18, 1997. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 

[FR  Doc.  97-10551  Filed  4-23-97;  8:45  am] 

MLUNG  CODE  5000-04 -M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy,  DoD 

Notice  of  Closed  Meeting  of  the 
Planning  and  Steering  Advisory 
Committee 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Planning  and  Steering  Advisory 
will  meet  on  May  13, 1997  from  9  a.m. 
to  4  p.m.,  at  the  Center  for  Naval 
Analyses,  4401  Ford  Avenue, 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 
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The  purpose  of  this  meeting  is  to 
discuss  topics  relevant  to  SSBN 
security.  The  entire  agenda  will  consist 
of  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Under  Secretary 
of  the  Navy  has  determined  in  writing 
that  all  sessions  of  the  meeting  shall  be 
closed  to  the  public  because  they 
concern  matters  listed  in  552b(c)(l)  of 
title  5,  United  States  Code. 

FOR  FURTHER  INFORMATION  CONCERNING 
THIS  MEETING:  Contact  LCDR  J.D.  Skufca, 
2000  Navy  Pentagon,  Room  4D534, 
Washington,  DC  20350-2000,  telephone 
number  (703)  693-7248. 

Dated:  April  10, 1997. 

D.E.  Koenig,  Jr., 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  97-10619  Filed  4-23-97;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records  Notice 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Amend  record  systems. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  six  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  amendments  will  be 
effective  on  May  27, 1997,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy’s  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  six  systems  of  records  notice 
in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  changes 
to  the  system  of  records  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 


amended,  which  requires  the 
submission  of  new  or  altered  systems 
reports.  The  record  systems  being 
amended  are  set  forth  below,  as 
amended,  published  in  their  entirety. 
Dated:  April  18, 1997. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01 070-8 

SYSTEM  NAME: 

Correction  Board  Case  Files  System 
(March  2,  1994,  59  FR  9967). 

CHANGES: 

SYSTEM  IDENTIFIER: 

Replace  entry  with  ‘N01000-1’. 
***** 

SYSTEM  LOCATION: 

Delete  first  paragraph  and  replace 
with  ‘Primary  location:  Board  for 
Correction  of  Naval  Records,  Room 
2432,  2  Navy  Annex,  Washington,  DC 
20370-5100.’ 

***** 

purpose: 

Delete  paragraphs  2  and  3  and  replace 
with  To  officials  and  employees  of  the 
Bureau  o£ Medicine  and  Surgery,  the 
Naval  Council  of  Personnel  Boards,  and 
the  Office  of  Naval  Disability  Evaluation 
for  the  purpose  of  obtaining  advisory 
opinions  on  medical  matters.’ 
***** 

N01 000-1 
SYSTEM  NAME: 

Correction  Board  Case  Files  System. 
SYSTEM  LOCATION: 

Primary  location:  Board  for  Correction 
of  Naval  Records,  Room  2432,  2  Navy 
Annex,  Washington,  DC  20370-5100 
Decentralized  segments  located  in  the 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-5001 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
0001;  and,  the  individual  military 
personnel  record  of  the  service  member 
concerned. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  member  or  former  member  of  the 
U.S.  Navy  or  Marine  Corps  who  has 
applied  for  the  correction  of  his/her 
naval  record. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  file  cards  with 
basic  information  and  computer  records 
derived  therefrom,  case  files  containing 
records  of  board  proceedings,  material 


submitted  for  correction  and  supporting 
documentation,  correspondence  and 
transcripts  of  board  formal  hearings. 

The  basic  case  information  and 
computer  records  derived  therefrom 
include  the  following:  Rank;  Social 
Security  Number/service  number; 
docket  number;  date  application 
received;  subject  category;  subject 
category  description;  examiner’s  initials; 
date  examiner  assigned;  branch  of 
service;  board  decision;  date  of  board 
decision;  date  decision  promised  if 
interested  members  of  Congress;  date 
case  forwarded  to  the  Secretary  of  the 
Navy;  lineal  number  of  officer  applicant; 
officer  designated;  date  officer  case 
forwarded  to  Bureau  of  Naval 
Personnel/Commandant  of  the  Marine 
Corps;  date  officer  case  returned  from 
Bureau  of  Naval  Personnel/ 

Commandant  of  the  Marine  Corps;  date 
advisory  opinion  requested;  identity  of 
advisor’s  organization;  date  advisory 
opinion  received;  date  service  record 
ordered;  date  medical  record  ordered; 
date  court-martial  record  ordered;  date 
confinement  record  order;  date  Navy 
Discharge  Review  Board  record  ordered; 
date  other  record  ordered;  date  service 
record  received;  date  medical  record 
received;  date  court-martial  record 
received;  date  confinement  record 
received;  date  Navy  Discharge  Review 
Board  record  received;  date  other  record 
received;  number  of  Navy  applications 
received;  number  of  Marine  Corps 
applications  received;  total  number  of 
Navy  and  Marine  Corps  applications 
received;  percent  of  total  to  grand  total; 
total  number  of  Navy  discharge  cases; 
total  number  Marine  Corps  discharge 
cases;  Navy  grant  count;  Navy  deny 
count;  Navy  modify  count;  Marine 
grant;  Marine  deny  count;  Marine 
modify  count. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1552;  32  CFR  part  723;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  review  applicant’s  Naval  record  to 
determine  the  existence  of  alleged  error 
or  injustice  and  to  recommend 
appropriate  corrective  action  when 
warranted  -  to  report  its  findings, 
conclusions  and  recommendations  to 
the  Secretary  of  the  Navy  in  appropriate 
cases  -  to  respond  to  inquiries  from 
applicants,  their  counsel,  and  members 
of  Congress. 

To  officials  and  employees  of  the 
Bureau  of  Medicine  and  Surgery,  the 
Naval  Council  of  Personnel  Boards,  and 
the  Office  of  Naval  Disability  Evaluation 
for  the  purpose  of  obtaining  advisory 
opinions  on  medical  matters. 
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To  provide  officials  and  employees  of 
HQ,  U.S.  Marine  Corps  with  advisory 
opinions  in  cases  involving  present  and 
former  Marine  Corps  personnel  -  to 
correct  records  of  present  and  former 
Marine  Corps  personnel,  in  accordance 
with  approved  correction  Board 
decisions. 

To  officials  and  employees  of  the 
Litigation  Division,  NJAG,  to  prepare 
legal  briefs  and  answers  to  complaints 
against  the  Department  of  the  Navy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  that  - 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  and  computerized  records. 

RETRIEVABIUTY: 

Last  name  of  the  applicant  and  cross- 
filed  by  docket  number  and  Social 
Security  Number. 

safeguards: 

Access  to  building  is  protected  by 
uniformed  security  officers  requiring 
positive  identification;  for  admission 
after  hours,  records  are  maintained  in 
areas  accessible  only  to  authorized 
personnel.  Computer  systems  are 
password  protected. 

RETENTION  AND  DISPOSAL: 

Permanent.  After  three  years,  records 
are  retired  to  the  Washington  National 
Records  Center,  Suitland,  MD. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Board  for 
Correction  of  Naval  Records,  Room 
2432,  2  Navy  Annex,  Washington,  DC 
20370-5100.. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Executive  Director,  Board  for  Correction 
of  Naval  Records,  Room  2432,  2  Navy 
Annex,  Washington,  DC  20370-5100. 

Individual  should  provide  full  name, 
and  Social  Security  Numbers  or  service 
numbers.  Visitors  should  be  able  to 


provide  proper  identity,  such  as  a 
drivers  license.  Written  requests  must 
be  signed  by  a  requester  or  his/her  legal 
representative. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Executive  Director, 
Board  for  Correction  of  Naval  Records, 
Room  2432,  2  Navy  Annex,  Washington, 
DC  20370-5100. 

Individual  should  provide  name, 
military  status,  branch  of  service  and 
Social  Security  Number.  Current 
address  and  telephone  numbers  should 
be  included.  Personal  visits  may  be 
made  only  to  the  Board  for  Correction 
of  Naval  Records,  Arlington  Annex, 
Columbia  Pike  and  Southgate  Road, 
Arlington,  VA.  For  personal  visits, 
identification  will  be  required. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

All  official  Naval  records,  Department 
of  Veterans  Affairs  and  police  and  law 
enforcement  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N01211-1 
SYSTEM  NAME: 

Naval  Technology  Mobilization 
Personnel  Data  (February  22, 1993,  58 
FR  10711). 

CHANGES: 

SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
‘N01000-4’. 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
‘Program  38  Science  and  Technology 
Personnel  Skills.’ 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  ‘Office 
of  Naval  Research,  800  North  Quincy 
Street,  Arlington,  VA  22217-5660. 
***** 

N01 000-4 
SYSTEM  NAME: 

Program  38  Science  and  Technology 
Personnel  Skills. 


SYSTEM  LOCATION: 

Office  of  Naval  Research,  800  North 
Quincy  Street,  Arlington,  VA  22217- 
5660. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Research  reserve  personnel,  officer 
and  enlisted. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Military  identification  information, 
including  Naval  Officer  Billet  Codes, 
plus  professional  qualifications 
information,  including  education  and 
occupation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  effectively  manage  the  Office  of 
Naval  Research  headquarters  reserve 
unit.  These  records  are  used  to  maintain 
the  unit’s  mobilization  readiness. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Papier  records  kept  in  a  folder  and 
stored  in  a  file  cabinet 

RETRIEV  ABILITY: 

Name. 

SAFEGUARDS: 

Records  kept  in  controlled  access 
building;  in  a  file  cabinet  under  control 
of  authorized  personnel;  and  the  office 
s  piace  in  which  the  cabinet  is  located  is 
locked  outside  official  working  hours. 

RETENTION  AND  DISPOSAL: 

Physically  destroyed  annually  and 
updated  on  an  annual  basis. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Reserve  Coordinator,  Code  09R,  Office 
of  Naval  Research,  Ballston  Centre, 
Tower  One,  800  North  Quincy  Street, 
Arlington,  VA  22217-5660. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
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information  about  themselves  should 
address  written  inquiries  to  the  Reserve 
Coordinator,  Code  09R,  Office  of  Naval 
Research,  Ballston  Centre,  Tower  One, 
800  North  Quincy  Street,  Arlington,  VA 
22217-5660. 

Requests  should  contain  full  name, 
rank,  and  Social  Security  Number. 
Personal  visits  may  be  made  to  the  same 
address.  Visitors  must  be  prepared  to 
show  Naval  Research  I.D.  Card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Reserve 
Coordinator,  Code  09R,  Office  of  Naval 
Research,  Ballston  Centre,  Tower  One, 
800  North  Quincy  Street,  Arlington,  VA 
22217-5660. 

Requests  should  contain  full  name, 
rank,  and  Social  Security  Number. 
Personal  visits  may  be  made  to  the  same 
address.  Visitors  must  be  prepared  to 
show  Naval  Research  I.D.  Card. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Provided  by  individual  upon  first 
reporting  to  reserve  unit. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

NO 1754-1 
SYSTEM  NAME: 

Navy  Family  Support  Program 
(August  17,  1995,  60  FR  42652). 

CHANGES: 

***** 

SYSTEM  NAME: 

Delete  entry  and  replace  with  ‘Navy 
Family  Support  Clinical  Counseling 
Records.’ 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  ‘Navy 
Family  Service  Centers,  Navy  Family 
Advocacy  Centers/Departments  located 
at  various  Navy  and  Marine  Corps 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy’s 
compilation  of  systems  of  records 
notices.’ 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

In  line  six,  after  the  word  ‘DOD’  insert 
‘overseas’. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
‘Clinical  Counseling  Records  and/or 
Family  in  Need  of  Services  (FINS) 
Counseling  Records.  File  could  contain 
personal  information  such  as  name, 
Social  Security  Number,  case  number, 
home  address,  telephone  number, 
counseling  information,  parent-child 
relationship  information,  family 
relations,  financial  data,  developmental 
disability  information,  and  Quality  of 
Life  Management  Information  System 
(QOLMIS-66).’ 

***** 

PURPOSE: 

Delete  entry  and  replace  with  ‘To 
offer  information,  conduct  referral 
services,  and  directly  deliver  services 
for  a  wide  array  of  personal  and  family 
matters,  counseling,  assistance  and 
crisis  intervention  to  those  eligible.’ 
***** 

STORAGE: 

Delete  entry  and  replace  with  ‘Paper 
and  automated  records.’ 

retrievabiuty: 

Delete  entry  and  replace  with  ‘Name 
and  FSC/Family  Advocacy  Program 
generated  number.’ 

SAFEGUARDS: 

Delete  entry  and  replace  with  ‘Access 
is  limited  to  professional  FSC/Family 
Advocacy  Program  staff  and  as 
delegated  by  the  FSC/Family  Advocacy 
Program  Director  at  each  location  on  a 
need-to-know  basis.  Paper  records  are 
stored  in  locked  file  cabinets. 

Automated  records  may  be  controlled 
by  limiting  physical  access  to  data  entry 
terminals  or  use  of  passwords.  Access  to 
computer  information,  and  tape  and 
disc  storage,  is  strictly  controlled.  Work 
areas  are  sought-controiled  during 
normal  working  hours.  Building  access 
is  controlled  and  doors  are  locked 
during  non-duty  hours.’ 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  ‘Paper 
records  are  retained  for  two  years  and 
then  destroyed.  Automated  records  are 
maintained  for  five  years,  then  tapes/ 
discs  are  erased.’ 

***** 

RECORD  SOURCE  CATEGORIES: 

Add  ‘/Family  Advocacy  Program’ 
after  ‘FSC’. 

***** 

N01 754-1 
SYSTEM  NAME: 

Navy  Family  Support  Clinical 
Counseling  Records. 


SYSTEM  LOCATION: 

Navy  Family  Service  Centers,  Navy 
Family  Advocacy  Centers/Departments 
located  at  various  Navy  and  Marine 
Corps  activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy’s  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  service  members  and  their 
dependents,  retirees  and  their 
dependents,  and  spouses  of  POW’s  and 
MIA’s  and  their  eligible  dependents.  In 
certain  overseas  locations  and  certain 
remote  CONUS  locations,  civilian  DOD 
overseas  employees  may  be  eligible  for 
services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Clinical  Counseling  Records  and/or 
Family  in  Need  of  Services  (FINS) 
Counseling  Records.  File  could  contain 
personal  information  such  as  name, 
Social  Security  Number,  case  number, 
home  address,  telephone  number, 
marriage  counseling  information, 
parent-child  relationship  information, 
family  relations,  financial  data, 
developmental  disability  information, 
and  Quality  of  Life  Management 
Information  System  (QOLMIS-66). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  Family  Service  Centers  (FSC) 
offer  information,  conduct  referral 
services,  and  directly  deliver  services 
for  a  wide  array  of  personal  and  family 
matters,  counseling,  assistance  and 
crisis  intervention  to  those  eligible. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 

retrievabiuty: 

Name  and  FSC/Family  Advocacy 
Program  generated  number. 
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SAFEGUARDS: 

Access  is  limited  to  professional  FSC 
staff  and  as  delegated  by  the  FSC 
Director  at  each  location  on  a  need-to- 
know  basis.  Paper  records  are  stored  in 
locked  file  cabinets.  Automated  records 
may  be  controlled  by  limiting  physical 
access  to  data  entry  terminals  or  use  of 
passwords.  Access  to  computer 
information,  and  tape  and  disc  storage, 
is  strictly  controlled.  Work  areas  cure 
sought-controlled  during  normal 
working  hours.  Building  access  is 
controlled  and  doors  are  locked  during 
non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  retained  for  two 
years  and  then  destroyed.  Automated 
records  are  maintained  for  five  years, 
then  tapes/ discs  are  erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  FSC  Records:  Navy  Family 
Service  Center  Support  Branch  (Pers- 
660),  Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-6600, 
and  Commandant  of  the  Marine  Corps 
(MHF),  Headquarters,  U.S.  Marine 
Corps,  2  Navy  Annex,  Washington,  DC 
20380-0001. 

For  FINS  Records:  Family  Advocacy 
Branch  (Pers-661),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-6610. 

NOTIFICATION  PROCEDURE: 

Navy  individuals  seeking  to 
determine  whether  information  about 
themselves  is  contained  in  this  system 
should  address  written  inquiries  for  FSC 
files  to  the  Navy  Family  Service  Center 
Support  Branch  (Pers-660),  Bureau  of 
Naval  Personnel,  2  Navy  Annex, 
Washington,  DC  20370-6600. 

Marine  Corps  individuals  seeking  to 
determine  whether  information  about 
themselves  is  contained  in  this  system 
should  address  written  inquiries  for  FSC 
files  to  the  Commandant  of  the  Marine 
Corps  (MHF),  Headquarters,  U.S.  Marine 
Corps,  2  Navy  Annex,  Washington,  DC 
20380-0001. 

Navy  individuals  seeking  to 
determine  whether  information  about 
themselves  is  contained  in  this  system 
should  address  written  inquiries  for 
Family  Advocacy  Program  files  to  the 
Family  Advocacy  Branch  (Pers-661), 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-6610. 

Individuals  should  provide  proof  of 
identity,  full  name,  rank,  Social  Security 
Number,  dates  of  counseling,  etc. 

RECORD  ACCESS  PROCEDURES: 

Navy  individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 


inquiries  for  FSC  files  to  the  Navy 
Family  Service  Center  Support  Branch 
(Pers-660),  Bureau  of  Naval  Personnel,  2 
Navy  Annex,  Washington,  DC  20370- 
6600. 

Marine  Corps  individuals  seeking 
access  to  information  about  themselves 
contained  in  this  system  should  address 
written  inquiries  for  FSC  files  to  the 
Commandant  of  the  Marine  Corps 
(MHF),  Headquarters,  U.S.  Marine 
Corps,  2  Navy  Annex,  Washington,  DC 
20380-0001. 

Navy  individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  for  Family  Advocacy  Program 
files  to  the  Family  Advocacy  Branch 
(Pers-661),  Bureau  of  Naval  Personnel,  2 
Navy  Annex,  Washington,  DC  20370- 
6610. 

Individuals  should  provide  proof  of 
identity,  full  name,  rank.  Social  Security 
Number,  dates  of  counseling,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  normally  obtained 
directly  from  the  individual  applying 
for  counseling/assistance,  however, 
there  may  be  instances  when  the  FSC/ 
Family  Advocacy  Program  counselor 
obtains  information  from  mental  health 
officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N01 754-2 
SYSTEM  NAME: 

Navy/USMC  Family  Service  Centers 
Volunteers  (February  22,  1993,  58  FR 
10723). 


CHANGES: 

*  *  *  *  * 


RETENTION  AND  DISPOSAL: 

In  line  one,  delete  ‘15’  and  replace 
with  ‘3.’ 

***** 

N01754-2 
SYSTEM  NAME: 

Navy/USMC  Family  Service  Centers 
Volunteers. 

SYSTEM  LOCATION: 

Navy  Family  Service  Centers  located 
at  various  Naval  and  Marine  Corps 
activities.  Official  mailing  addresses  are 


published  as  an  appendix  to  the  Navy’s 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  person  who  volunteers  to  assist 
at  one  of  the  Navy/USMC  Family 
Service  Centers  (FSC). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  information  such  as 
name,  home  address,  home  telephone 
number,  date  of  birth,  age  and  number 
of  children,  experience,  education, 
professional  qualifications,  interests, 
hobbies,  assignments  at  the  FSC,  and 
any  other  information  essential  for 
placing  the  volunteer  in  the  most 
appropriate  position  at  the  FSC. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  10  U.S.C.  1588. 

PURPOSE(S): 

To  supervise  the  performance  of 
individuals  who  have  volunteered  to 
assist  in  the  Navy  and  Marine  Corps 
Family  Service  Center  Program: 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  I*  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETR1EV  ABILITY: 

By  name  or  skill  of  volunteer. 

safeguards: 

Records  are  maintained  in  monitored 
or  controlled  areas  accessible  only  to 
authorized  personnel  that  are  properly 
cleared  and  trained.  Building/rooms 
locked  outside  regular  working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  3  years  from 
the  date  the  individual  departs  from  the 
Center,  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Service  Member  and  Family  Support 
Branch  (PERS  661),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5661. 
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NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should  ’ 
address  written  inquiries  to  the  Naval  or 
Marine  Corps  activity  concerned. 
Individuals  should  provide  proof  of 
identity,  full  name,  dates  of  volunteer 
service,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Naval  or  Marine  Corps 
activity  concerned.  Individuals  should 
provide  proof  of  identity,  full  name, 
dates  of  volunteer  service,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  far  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  and 
periodically  updated  directly  from  the 
volunteer  FSC  employee. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05861-1 
SYSTEM  NAME: 

Private  Relief  Legislation  (February 
22,  1993,  58  FR  10784). 

CHANGES: 

***** 

PURPOSE(S): 

Delete  entry  and  replace  with  ‘To 
prepare  the  Department  of  the  Navy’s 
position  to  Congress  concerning 
proposed  private  relief  legislation.’ 
***** 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
‘Permanent  Retained  on-site  for  at  least 
4  years  or  as  long  as  the  legislation  is 
active.  After  4  years,  records  are 
transferred  to  the  Washington  Federal 
Records  Center  Suitland,  GSA 
Accession  Section,  Washington,  DC 
20409/ 

•  *  •  *  * 

N05861-1 
SYSTEM  NAME: 

Private  Relief  Legislation. 

SYSTEM  LOCATION: 

Office  of  Legislative  Affairs, 
Department  of  the  Navy,  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  concerning  whom  private 
legislation  is  introduced  in  the  U.S. 
Congress. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters  to  Congressional  Committees, 
expressing  the  views  of  the  department 
concerning  the  legislation  and  records 
necessary  to  prepare  the  letters. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations. 

PURPOSE(S): 

To  prepare  the  Department  of  the 
Navy’s  position  to  Congress  concerning 
proposed  private  relief  legislation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  members  of  Congress  to  provide 
the  Navy  position  on  proposed 
legislation. 

To  officials  and  employees  of  the 
Office  of  Management  and  Budget  to 
clear  the  Navy  position  on  proposed 
legislation. 

To  other  executive  agencies  who 
would  have  an  interest  in  the  Navy’s 
position  on  the  proposed  legislation 
and/or  the  Navy’s  position  would 
impact  on  that  agency. 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEV  ABILITY: 

Name. 

safeguards: 

Access  generally  limited  to  personnel 
of  the  Office  of  Legislative  Affairs. 
Stored  in  a  locked  office. 

RETENTION  AND  DISPOSAL: 

Permanent.  Retained  on-site  for  at 
least  4  years  or  as  long  as  the  legislation 
is  active.  After  4  years,  records  are 
transferred  to  the  Washington  Federal 
Records  Center  Suitland,  GSA 
Accession  Section,  Washington,  DC 
20409. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Legislative  Affairs, 

Department  of  the  Navy,  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Legislative  Affairs,  Department  of  the 
Navy,  2000  Navy  Pentagon,  Washington, 
DC  20350-2000. 

Individual  should  provide  full  name, 
term  and  session  of  Congress  when  bill 
introduced,  bill  number,  sponsor  of  bill 
(if  available);  driver’s  license  or  similar 
substitute. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Legislative 
Affairs,  Department  of  the  Navy,  2000 
Navy  Pentagon,  Washington,  DC  20350- 
2000. 

Individual  should  provide  full  name, 
term  and  session  of  Congress  when  bill 
introduced,  bill  number,  sponsor  of  bill 
(if  available);  driver’s  license  or  similar 
substitute. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Member  of  Congress;  individual  about 
whom  file  is  maintained  and 
individuals  from  whom  he  solicits 
information;  other  Navy,  Marine  Corps, 
and  DOD  components;  OMB;  and  other 
interested  executive  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05870-1 
SYSTEM  NAME: 

Patent,  Invention,  Trademark, 
Copyright,  Royalty,  and  License  Files 
(February  22, 1993,  58  FR  10785). 

CHANGES: 

***** 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
‘Intellectual  Property  Files.’ 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  ‘Central 
System:  Office  of  Naval  Research,  800 
North  Quincy  Street,  Arlington,  VA 
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22217-5660.  Duplicate  portions  of 
records  can  be  retained  at  various  Navy 
offices  of  counsel.’ 

***** 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
‘Permanent.  Transfer  to  Washington 
National  Records  Center  when  4  years 
old.  Offer  to  the  National  Archives  and 
Records  Administration  when  20  years 
old.’ 

***** 

N05870-1 
SYSTEM  NAME: 

Intellectual  Property  Files. 

SYSTEM  LOCATION: 

Central  System:  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5660.  Duplicate 
portions  of  records  can  be  retained  at 
various  Navy  offices  of  counsel. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Inventors  and  patent  owners  of 
inventions  in  which  Government  has  an 
interest  or  which  Department  of  the 
Navy  has  evaluated;  copyright  owners  of 
works  in  which  Government  has  an 
interest;  claimants  or  parties  in 
administrative  proceedings  or  litigation 
with  the  Government  involving  patents, 
copyrights  or  trademarks  and  licensees 
of  Government  owned  inventions  in  the 
custody  of  the  Secretary  of  the  Navy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Invention  disclosures;  disposition  of 
rights  in  inventions  of  Government 
employees;  patent  applications  and 
patented  files;  patent  licenses  and 
assignments;  patent  secrecy  orders; 
copyright  licenses  and  assignments; 
patent  and  copyright  royalty  matters; 
administrative  claims  and  litigation 
with  the  Government  involving  patents, 
copyrights  and  trademarks  including 
private  relief  legislation  involving  these 
matters;  and  documents  and 
correspondence  relating  to  the 
foregoing. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  5022. 

PURPOSE(S): 

Used  by  Navy  patent  personnel  to 
determine  rights  of  the  Government  and 
employees  in  employee  inventions;  to 
file  and  prosecute  patent  applications; 
to  publish  invention  disclosures  for 
public  information  and  defensive 
purposes;  to  provide  evidence  and 
record  of  Government  interest  in  or 
under  patents  or  applications  for 
patents;  to  provide  evidence  and  record 


or  patent  and  copyright  licensing  and 
assignment;  to  determine  action  or 
recommended  action  regarding 
disposition  of  claims  or  litigation;  to 
recommend  Government  employee 
incentive  awards;  and  to  license 
inventions.  Used  by  other  Navy/Marine 
Corps  commands  to  determine 
Government  interest  in  inventions;  to 
permit  utilization  of  inventions;  and  to 
support  employee  incentive  awards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the  U.S. 
Patent  and  Trademark  Office  to 
determine  respective  rights  of  the 
Government  and  employee-inventors 
and  to  evidence  legal  interests  in  patent 
and  copyright  licenses  and  assignments; 
and  for  the  prosecution  of  patent 
applications. 

To  the  Commissioner  of  Patents  and 
Trademarks  to  administer  patent  secrecy 
responsibilities. 

To  appropriate  foreign  government 
offices  for  prosecution  of  patent 
applications. 

To  officials  and  employees  of  the  U.S. 
Copyright  Office  to  evidence  legal 
interests  in  patent  and  copyright 
licenses  and  assignments. 

To  the  National  Technical 
Information  Service  for  publication  of 
inventions  available  for  licensing;  non¬ 
governmental  personnel  (including 
contractors  and  prospective  contractors) 
having  an  identified  interest  in 
particular  inventions  and  Government 
rights  therein,  in  infringement  of 
particular  patents  or  copyrights,  or  in 
allowance  of  royalties  of  contracts. 

To  the  Congress  in  the  form  of  reports 
on  particular  bills  for  private  relief  and 
reports  of  action  on  Congressional  and 
constituent  requests. 

To  government  agencies  involved  in 
claims  or  litigation,  including  the 
Department  of  Justice,  who  have  access 
to  prosecute  and  defend  cases. 

To  all  government  agencies  who  have 
access  to  license  records. 

To  parties  involved  in  particular 
licensing  arrangements  who  have  access 
to  specific  files  involved. 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records  also 
apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  card 
files  and  electronic  computer  memory. 

RETRIEV  ABILITY: 

Subject  matter;  Navy  invention  case 
number;  name  of  inventor,  patentee, 
copyright  owner,  claimant  or 
correspondent. 

SAFEGUARDS: 

Maintained  in  safes  and  file  cabinets 
in  controlled  spaces  accessible  only  by 
authorized  personnel  who  are  properly 
instructed  in  the  permissible  use  of  the 
information  and  on  computer  memory 
accessible  only  by  authorized  personnel 
in  the  Office  of  Counsel. 

RETENTION  AND  DISPOSAL: 

Permanent.  Transferred  to 
Washington  National  Records  Center 
when  4  years  old.  Offered  to  the 
National  Archives  and  Records 
Administration  when  20  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Counsel,  Code  OOCC,  Office  of  Naval 
Research,  Arlington,  VA  22217-5660. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Counsel 
Code  OOCC,  Office  of  Naval  Research, 
Arlington,  VA  22217-5660. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Counsel,  Code 
OOCC,  Office  of  Naval  Research, 
Arlington,  VA  22217-5660. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  individual 
inventor,  patent  or  copyright  owner, 
claimant,  licensor  or  licensee,  or  from 
U.S.  Patent  and  Trademark  Office,  or 
from  U.S.  Copyright  Office. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  97-10552  Filed  4-23-97;  8:45  am) 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
April  30, 1997.  The  hearing  will  be  part 
of  the  Commission’s  regular  business 
meeting  which  is  open  to  the  public  and 
scheduled  to  begin  at  2  p.m.  in  the 
Goddard  Conference  Room  of  the 
Commission’s  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
1  p.m.  at  the  same  location  and  will 
include  discussions  of  public  hearings 
on  proposed  amendments  to  the  Ground 
Water  Protected  Area  Regulations  for 
Southeastern  Pennsylvania;  service 
metering  requirements  compliance;  and 
a  status  report  on  flow  needs  analysis. 

In  addition  to  the  subjects  listed 
below  which  are  scheduled  for  public 
hearing  at  the  business  meeting,  the 
Commission  will  also  address  the 
following  matters:  Minutes  of  the  March 
26, 1997  business  meeting; 
announcements;  General  Counsel’s 
report;  report  on  Basin  hydrologic 
conditions;  resolutions  concerning  New 
Jersey  grant  agreements  for  a  Maurice 
River  water  quality  modeling  study  and 
high  flow  management  objectives  for 
New  Jersey  non-coastal  waters;  and 
public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  Matamoras  Municipal  Authority  D- 
81-78  CP  RENEWAL  3.  An  application 
for  the  renewal  of  a  ground  water 
withdrawal  project  to  supply  up  to  11.7 
million  gallons  (mg)/30  days  of  water  to 
the  applicant’s  distribution  system  from 
Well  Nos.  3,  5,  7  and  8.  Commission 
approval  on  March  25, 1992  was  limited 
to  five  years.  The  applicant  requests  that 
the  total  withdrawal  limit  from  all  wells 
be  increased  from  9  mg/30  days  to  11.7 
mg/30  days.  The  project  is  located  in 
Matamoras  Borough,  Pike  County, 
Pennsylvania. 

2.  City  of  Bethlehem  D-95-19  CP.  A 
project  to  repair  the  applicant’s  Penn 
Forest  Dam  by  placing  a  Rolled 
Compacted  Concrete  (RCC)  dam  on  the 
upstream  side  of  the  existing  dam.  No 
change  in  downstream  conditions  is 
proposed;  the  same  spillway, 
withdrawal  functions,  and  water 
elevations  will  be  maintained  and  all 


other  design  and  operating  functions 
will  remain  the  same.  The  dam  is 
located  on  Wild  Creek  in  Penn  Forest 
Township,  Carbon  County, 

Pennsylvania  and  will  continue  to 
provide  water  for  the  City  of  Bethlehem 
service  area  in  Northampton  and  Lehigh 
Counties,  Pennsylvania. 

3.  Young  Life  Lake  Champion  D-95- 
35.  A  project  to  construct  a  new  30,000 
gallons  per  day  (gpd)  subsurface  sewage 
treatment  system  to  replace  several 
existing  small  subsurface  sewage 
disposal  systems  serving  the  applicant’s 
camp  facilities  in  the  Town  of 
Lumberland,  Sullivan  County,  New 
York.  The  sewage  disposal  system  will 
provide  biological  treatment  via  a  septic 
tank  and  discharge  to  a  subsurface 
disposal  field  in  the  Mill  Brook 

watorcn  or  1 

4.  City  of  Vineland  D-95-47  CP.  An 
applicant  for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  5.6 
mg/30  days  of  water  to  the  applicant’s 
distribution  system  from  new  Well  No. 
14,  and  to  increase  the  existing 
withdrawal  limit  of  400  mg/30  days 
from  all  wells  to  494.5  mg/30  days.  The 
project  is  located  in  the  City  of 
Vineland,  Cumberland  County,  New 
Jersey. 

5.  Star  Enterprise  D-96-31.  A  project 
to  continue  use  of  the  applicant’s 
existing  surface  water  withdrawal 
facilities  formerly  owned  by  Texaco 
Refining.  The  applicant  proposes  to 
continue  withdrawal  from  die  Delaware 
River  at  a  maximum  rate  of  452  million 
gallons  per  day  (mgd)/(13,560  mg/30 
days)  to  supply  once-through  non- 
contact  cooling  water  for  its  refinery 
operations  and  power  plant.  Discharge 
will  continue  to  be  via  an  existing 
outfall  sluiceway  to  the  Delaware  River. 
The  project  is  located  just  north  of 
Delaware  City,  New  Castle  County, 
Delaware  in  Water  Quality  Zone  5. 

6.  United  Water  Delaware  D-96-50 
CP.  A  proposal  to  construct  an  inflatable 
Neoprene  dam  designed  to  capture  tidal 
flow  in  White  Clay  Creek,  to  be  located 
approximately  1,500  feet  downstream 
from  the  applicant’s  Stanton  intake  in 
New  Castle  County,  Delaware.  The  dam, 
a  Tidal  Capture  Structure  (TCS),  is 
proposed  to  improve  reliability  of  the 
applicant’s  White  Clay  Creek  public  - 
water  supply  source.  By  intermittently 
inflating  the  TCS  at  high  tide  during 
periods  of  low  stream  flow,  the 
applicant  plans  to  capture  tidal  water  to 
help  serve  its  customer  demand,  while 
providing  an  adequate  passby  flow  via 

a  specially  designed  sluice  with 
multiple  gates.  During  normal 
hydrologic  weather  conditions,  the  TCS 
is  designed  to  remain  deflated  and  is 
expected  to  pose  no  flood  hazard.  Fish 


passage  is  expected  to  be  unimpeded  for 
two  periods  every  24  hours  during  days 
when  the  structure  is  in  operation. 

7.  The  McKee  Group  D-96-51.  A 
project  to  modify  an  existing  0.1  mgd 
sewage  treatment  plant  (STP)  to  serve 
development  at  the  applicant’s  Village 
of  Buckingham  Springs  retirement 
community  in  Buckingham  Township, 
Bucks  County,  Pennsylvania.  The  STP  is 
situated  approximately  3,000  feet  south 
of  the  intersection  of  Route  413  and 
Lower  Mountain  Road  and  will 
continue  to  provide  advanced  secondary 
treatment  and  tertiary  filtration  prior  to 
discharge  to  an  unnamed  tributary  of 
Mill  Creek  in  Buckingham  Township. 

8.  Bayway  Refining  Company  D-96- 
52.  A  proposal  for  use  of  existing  water 
withdrawal  facilities  for  a  withdrawal  of 
up  to  151.7  mgd  (4,550  mg/30  days) 
from  the  Delaware  River  at  the 
applicant’s  Trainer  Refinery  (formerly 
known  as  the  Marcus  Hook  Refinery) 
recently  acquiring  from  BP  Oil 
Company.  Bayway,  a  subsidiary  of 
Tosco  Refining  Company,  proposes  to 
resume  refining  operations  and  operate 
the  withdrawal  facilities  in  substantially 
the  same  manner  as  the  previous  owner. 
Most  of  the  water  will  be  used  for  once- 
through  cooling.  The  project  intake  is 
located  approximately  1,500  feet 
upstream  of  the  Marcus  Hook  Creek 
confluence  in  the  Borough  of  Trainer, 
Delaware  County,  Pennsylvania. 

9.  Warwick  Township  Water  &■  Sewer 
Authority  D-96-59  CP.  A  project  to 
upgrade  and  expand  the  applicant’s 
Fish  Creek  STP  from  0.6  mgd  to  0.85 
mgd.  The  existing  secondary  biological 
treatment  process/extended  aeration 
will  be  upgraded  to  the  advanced 
secondary  process  provided  by 
sequencing  batch  reactors.  The 
disinfection  method  will  be  changed 
from  chlorine  contact  to  ultraviolet  light 
and  there  will  be  post-aeration.  The  STP 
will  continue  to  serve  portions  of 
Warwick  Township  in  Bucks  County, 
Pennsylvania  and  discharge  to  Fish 
Creek,  a  tributary  to  the  Neshaminy 
Creek,  situated  just  to  the  west  of  York 
Road  and  north  of  Almshouse  Road. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission’s 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at 
extension  217  concerning  docket-related 
questions.  Persons  wishing  to  testify  at 
this  hearing  are  requested  to  register 
with  the  Secretary  prior  to  the  hearing. 

Dated:  April  15, 1997. 

Susan  M.  Weisman, 

Secretary. 

[FR  Doc.  97-10629  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities;  Meeting 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Meeting;  Correction. 

SUMMARY:  On  April  10, 1997,  a  notice  of 
meeting  was  published  in  the  Federal 
Register,  (62FR  p.  17602)  for  a  meeting 
of  die  President’s  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities.  This  notice  corrects  the 
meeting  place  as  follows:  Key  Bridge 
Marriott,  1401  Lee  Highway,  Arlington, 
VA  22209.  All  other  information  in  the 
notice  remains  the  same. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Billingsley,  White  House  Initiative 
on  Historically  Black  Colleges  and 
Universities,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  The  Portals  Building,  Suite  605, 
Washington,  DC  20202-5120. 
Telephone:  (202)  708-8667. 

Dated:  April  4, 1997. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  97-10656  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

A  Study  of  the  Nonproliferation 
Implications  of  Chemical  Separation  of 
Aluminum-based  Research  Reactor 
Spent  Nuclear  Fuel 

AGENCY:  Department  of  Energy. 

ACTION:  Request  for  comments  on 
nonproliferation  study’s  scope  and 
proposed  outline. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  intent  £o  prepare  a 
study  on  the  nuclear  nonproliferation 
and  other  (e.g.,  cost  and  scheduling) 
implications  of  chemically  separating 
(i.e.,  reprocessing)  aluminum-based 
research  reactor  spent  nuclear  fuel  at 
DOE’s  Savannah  River  Site,  and 
requests  comments  from  the  public  on 
the  scope  and  proposed  outline  of  the 
study.  The  objective  of  the  study  is  to 
assess  the  nonproliferation  benefits  and 
disadvantages,  and  cost  and  timing 
issues  involved  with  chemically 
separating  aluminum-based  research 
reactor  spent  nuclear  fuel.  The  study 
will  also  identify  potential  ways  to 
mitigate  any  disadvantages  identified  by 
the  study.  DOE  announced  its  intent  to 
perform  this  study  in  the  Record  of 
Decision  on  a  Nuclear  Weapons 
Nonproliferation  Policy  Concerning 


Foreign  Research  Reactor  Spent  Nuclear 
Fuel.  Although  the  Record  of  Decision 
specified  that  the  study  would  only 
address  foreign  research  reactor  spent 
fuel,  the  Department  has  subsequently 
decided  also  to  cover  domestic  research 
reactor  spent  fuel  at  the  Savannah  River 
Site  in  the  study  because  many,  if  not 
all,  of  the  same  considerations  that 
apply  to  management  of  the  foreign 
spent  fuel  also  apply  to  the  domestic 
spent  fuel.  The  Department  of  Energy 
has  already  proposed  to  manage 
domestic  spent  research  reactor  fuel  in 
a  manner  consistent  with  foreign  spent 
research  reactor  fuel. 

OATES:  Comments  on  the  scope  and 
proposed  outline  for  the  study  must  be 
postmarked  or  submitted  by  fax  or 
electronic  mail  by  May  27, 1997  to 
ensure  that  they  will  be  considered  in 
the  drafting  of  this  study.  Comments 
received  after  the  close  of  the  comment 
period  will  be  considered  to  the  extent 
practicable.  DOE  plans  to  hold  at  least 
two  public  meetings  (in  Washington, 
D.C.  and  near  the  Savannah  River  Site) 
to  discuss  the  draft  study.  The  locations, 
dates,  and  times  for  these  meetings  will 
be  announced  later  by  appropriate 
means. 

ADDRESSES:  Questions  and  comments 
concerning  the  Study  of  the 
Nonproliferation  and  Other  Implications 
of  Chemical  Separation  of  Aluminum- 
based  Research  Reactor  Spent  Nuclear 
Fuel,  as  well  as  comments  on  the  scope 
of  the  study,  may  be  submitted  by 
writing  to:  Spent  Fuel  Nonproliferation 
Study,  Office  of  Arms  Control  and 
Nonproliferation,  NN-42/JBW,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 

Washington,  DC  20585. 

Questions  and  comments  can  also  be 
submitted  via  electronic  mail  at: 
Assessment@hq.doe.gov.  Questions  and 
comments  may  also  be  submitted  to  the 
following  toll-free  telephone  numbers: 
phone  800-930-2014  or  fax  800-930- 
2019. 

SUPPLEMENTARY  INFORMATION:  The 

Record  of  Decision  on  a  Nuclear 
Weapons  Nonproliferation  Policy 
Concerning  Foreign  Research  Reactor 
Spent  Nuclear  Fuel,  61  FR  25091,  May 
17,1996,  stated,  in  part,  that: 

In  order  to  provide  a  sound  policy  basis  for 
making  a  determination  on  whether  and  how 
to  utilize  the  F-Canyon  for  chemical 
separation  tasks  that  are  not  driven  by  health 
and  safety  considerations,  DOE  will 
commission  or  conduct  an  independent 
study  of  the  nonproliferation  and  other  (e.g., 
cost  and  timing)  implications  of  chemical 
separation  of  spent  nuclear  fuel  from  foreign 
research  reactors.  The  study  *  *  *  will  be 
completed  in  a  timely  fashion  to  allow  a 
subsequent  decision  about  possible  *  •*  * 


chemical  separation  of  foreign  research 
reactor  spent  nuclear  fuel  to  be  fully 
considered  by  the  public,  the  Congress  and 
Executive  Branch  agencies. 

Background 

Following  completion  of  the  Final 
Environmental  Impact  Statement  on  a 
Proposed  Nuclear  Weapons 
Nonproliferation  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel  (the  Final  EIS,  DOE/EIS-218F  of 
February  1996),  DOE  and  the 
Department  of  State  decided  to 
implement  a  new  policy  for  accepting 
from  foreign  research  reactors  spent 
nuclear  fuel  containing  uranium 
enriched  in  the  United  States  (Record  of 
Decision,  61  FR  25091).  Implementation 
of  this  policy  will  result  in  the 
acceptance  by  the  United  States  of  up  to 
22,700  individual  spent  nuclear  fuel 
elements  [about  19.2  metric  tons  of 
heavy  metal  (MTHM)].  Of  the  total, 
about  17,800  elements  (about  18.2 
MTHM)  are  aluminum-based  spent  fuel 
elements  which  have  been  assigned  to 
DOE’s  Savannah  River  Site  for 
management.  The  remaining  foreign 
research  reactor  spent  nuclear  fuel 
elements  (about  1  MTHM)  will  be 
managed  at  the  Idaho  National 
Engineering  and  Environmental 
Laboratory. 

In  the  Record  of  Decision,  DOE 
announced  that  it  will  implement  the 
new  spent  fuel  acceptance  policy 
through  a  three-point  strategy.  First, 

DOE  has  initiated  an  accelerated 
program  to  identify,  develop,  and 
demonstrate  one  or  more  non¬ 
reprocessing,  cost-effective  treatment 
and/or  packaging  technologies  to 
prepare  the  foreign  research  reactor 
spent  nuclear  fuel  for  ultimate  disposal. 
The  purpose  of  these  technologies 
would  bie  to  put  the  foreign  research 
reactor  spent  nuclear  fuel  into  a  form  or 
package  that  is  suitable  for  geologic 
disposal  and  meets  all  applicable  safety 
and  environmental  requirements, 
without  necessarily  separating  the 
fissile  materials.  Examples  of  such 
treatment  or  packaging  technologies 
could  include:  (1)  press  and  dilute  or 
poison,  (2)  melt  and  dilute  or  poison,  (3) 
plasma  arc  treatment,  (4) 
electrometallurgical  treatment,  (5)  glass 
materials  oxidation  and  dissolution,  (6) 
dissolve  and  vitrify,  (7)  direct  disposal 
in  small  packages,  and  (8)  direct  co¬ 
disposal  with  high-level  radioactive 
waste.1 


1  These  alternatives  are  discussed  in  “Technical 
Strategy  for  the  Treatment,  Packaging,  and  Disposal 
of  Aluminum-Based  Spent  Nuclear  Fuel:  A  Report 
of  the  Research  Reactor  Spent  Nuclear  Fuel  Task 

Continued 
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DOE  would  select,  develop,  and 
implement,  if  possible,  one  or  more  of  - 
these  treatment  or  packaging 
technologies  by  the  year  2000.  After 
treatment  and/or  packaging,  the  foreign 
research  reactor  spent  nuclear  fuel 
would  be  managed  onsite  in  “road 
ready”  dry  storage  until  transported 
offsite  for  continued  storage  elsewhere 
or  for  disposal.  DOE  is  committed  to 
avoiding  indefinite  storage  of  this  spent 
nuclear  fuel  in  a  form  that  is  unsuitable 
for  disposal. 

The  second  part  of  this  strategy 
addresses  the  possibility  that,  despite 
DOE’s  best  efforts,  a  new  treatment  and/ 
or  packaging  technology  may  not  be 
ready  for  implementation  by  the  year 
2000.  In  this  instance,  the  Department 
has  stated  that  it  will  consider 
chemically  separating  some  of  the 
foreign  research  reactor  spent  fuel 
elements,  if  Savannah  River  Site  canyon 
operations  are  still  being  conducted  to 
stabilize  at-risk  materials  in  accordance 
with  the  Records  of  Decision  (60  FR 
65300  of  December  19, 1995,  61  FR  6633 
of  February  21, 1996  and  61  FR  48474 
of  September  6, 1996)  issued  after 
completion  of  the  Interim  Management 
of  Nuclear  Materials  Final 
Environmental  Impact  Statement  (DOE/ 
EIS-0220  of  October  1995).  In  order  to 
provide  a  sound  policy  basis  for 
determining  whether  and  how  to  use 
chemical  separation  when  health  and 
safety  considerations  are  not  implicated, 
DOE  committed  to  commission  or 
conduct  an  independent  study  of  the 
nonproliferation  and  other  (e.g.,  cost 
and  timing)  implications  of  chemically 
separating  spent  nuclear  fuel 2  from 
foreign  research  reactors  (i.e.,  the  study 
discussed  in  this  request  for  comments). 
Although  the  Record  of  Decision 
specified  that  the  study  would  only 
address  foreign  research  reactor  spent 
fuel,  the  Department  has  subsequently 
decided  also  to  cover  domestic  research 
reactor  spent  fuel  at  the  Savannah  River 
Site  in  the  study  since  many,  if  not  all, 
of  the  same  considerations  that  apply  to 
management  of  the  foreign  spent  fuel 
also  apply  to  the  domestic  spent  fuel. 

The  third  part  of  DOE’s  strategy  for 
managing  foreign  research  reactor  spent 
nuclear  fuel  involves  closely  monitoring 
the  spent  fuel  placed  in  wet  storage  at 
the  Savannah  River  Site  to  allow  prompt 
detection  of  any  health  or  safety 
problems  that  might  arise.  DOE 
currently  is  unaware  of  any  technical 
basis  for  believing  that  this  spent 


Team,"  Volume  I,  June  1996,  United  States 
Department  of  Energy. 

2  The  term  "spent  nuclear  fuel,”  in  the  context  of 
the  planned  study,  includes  domestic  as  well  as 
foreign  research  reactor  fuel,  and  target  material 
from  research  reactors. 


nuclear  fuel  cannot  be  safely  stored 
until  one  or  more  of  the  new  packaging 
and/or  treatment  technologies  becomes 
available.  Nevertheless,  if  health  and 
safety  concerns  involving  any  of  the 
foreign  research  reactor  spent  nuclear 
fuel  are  identified  prior  to  development 
of  an  appropriate  new  treatment  or 
packaging  technology,  DOE  would  use 
either  or  both  of  the  reprocessing 
facilities  at  the  Savannah  River  Site,  if 
those  facilities  are  operating,  to  process 
the  affected  spent  fuel  elements. 

Scope  of  the  Study 

This  request  for  comments  presents 
the  scope  of  the  study  of  the 
nonproliferation  implications,  including 
cost  and  scheduling  aspects,  of  possible 
chemical  separation  of  the  foreign  and 
domestic  research  reactor  spent  nuclear 
fuel  in  DOE’s  inventory  at  the  Savannah 
River  Site,  for  reasons  other  than  health 
and  safety.  The  study  will  examine  the 
following  issues: 

(1)  nonproliferation  impacts  of 
chemical  separation  of  the  foreign  and 
domestic  research  reactor  spent  nuclear 
fuel  in  either  or  both  of  the  Savannah 
River  Site  reprocessing  canyons; 

(2)  comparable  nonproliferation 
impacts  of  other  alternatives  for 
managing  the  spent  nuclear  fuel; 

(3)  potential  ways  to  mitigate  any 
nonproliferation  disadvantages 
associated  with  chemical  separation  of 
this  spent  fuel;  and 

(4)  the  impacts  of  cost  and  scheduling 
considerations  on  nonproliferation 
implications. 

In  examining  these  issues,  the 
following  outline  is  proposed: 

Study  Outline  3 

I.  Introduction 

•  A  review  of  the  origins  of  the 
proposed  study  in  the  Record  of 
Decision  on  a  Nuclear  Weapons 
Nonproliferation  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel  (61  FR  25091). 

•  Scope,  factors  for  analysis,  and  plan 
of  the  study. 

II.  Background  and  Context 

•  U.S.  nonproliferation  policy  dealing 
with  the  proliferation  risks  of  fissile 
materials,  including  highly  enriched 
uranium  (HEU). 

•  The  Reduced  Enrichment  for 
Research  and  Test  Reactors  (RERTR) 
Program. 


3  This  outline  is  included  to  indicate  the  types  of 
information  that  the  Department  plans  to  include  in 
the  study  and  how  it  might  be  presented.  The 
Department  may  revise  the  outline,  as  the  study 
progresses,  as  appropriate. 


•  The  use  of  weapons-usable  fissile 
material  in  the  civilian  nuclear  fuel 
cycle. 

•  Research  reactor  spent  nuclear 
fuel — acceptance,  inventories,  status 
and  expectations. 

•  Status  and  future  of  DOE 
reprocessing  facilities. 

•  New  technologies  and  other 
alternatives  for  disposal  of  spent  nuclear 
fuel  without  chemical  separation.4 

III.  Technological  Aspects  of  Chemical 
Separation  Versus  Alternative 
Treatments 

•  Description  of  treatment 
technology. 

•  Quantities  of  foreign  and  domestic 
fuels  under  study. 

•  Scheduling  the  input/output 
stream. 

•  Relative  cost. 

•  Physical  form  of  output  products. 

IV.  Nonproliferation  Impacts  of 
Chemical  Separation  Versus  Alternative 
Treatments 

•  Reducing  access  to  weapons-usable 
materials. 

•  Reducing  inventories  of  weapons 
capable  materials  abroad. 

•  U.S.  nonproliferation  and  arms 
control  policy  and  goals. 

•  Foreign  fuel  cycle  choices  and 
policies. 

•  Foreign  cooperation  with  the 
United  States  on  broader 
nonproliferation  issues. 

•  IAEA  safeguards  and  transparency. 

•  Broader  U.S.  policies  on  storage  and 
disposition  of  excess  weapons-usable 
fissile  materials. 

•  Cost  and/or  schedule  implications 
for  nonproliferation. 

V.  Implications  for  Other  Fuels  Under 
DOE  Management 

Domestic  research  reactor  fuels. 

Other  materials. 

VI.  Possible  Mitigation  Steps  for 
Nonproliferation  Disadvantages 

VII.  Conclusions 

Issued  in  Washington,  D.C.  on  April  15, 
1997. 

Cherie  P.  Fitzgerald, 

Acting  Director,  Office  of  Arms  Control  and 
Nonproliferation. 

[FR  Doc.  97-10611  Filed  4-23-97;  8:45  am] 

BI  LUNG  COOC  6450-01 -P 


*  These  alternatives  may  include,  but  are  not 
necessarily  limited  to,  direct  disposal,  HEU 
dilution,  and  advanced  treatment  technologies  as 
discussed  in  the  report  cited  in  footnote  1. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 73-002] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Compliance  Filing 

April  18, 1997. 

Take  notice  that  on  April  14, 1997, 
Carnegie  Interstate  Pipeline  Company 
(CIPCO),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
June  1, 1997: 

First  Revised  Sheet  No.  128 
Second  Revised  Sheet  No.  146 

CIPCO  states  that  this  filing  is  being 
made  in  compliance  with  the 
Commission’s  Letter  Order  issued  on 
February  13, 1997  in  this  proceeding 
and  the  April  9, 1997  Letter  Order 
issued  by  the  Office  of  Pipeline 
Regulation. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  May  5, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashed, 

Secretary. 

{FR  Doc.  97-10574  Filed  4-23-97;  8:45  am] 
BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-330-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  18, 1997. 

Take  notice  that  on  April  15, 1997, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  become  effective  on  June 
1, 1997. 

First  Revised  Sheet  No.  174 
Original  Sheet  No.  177 

East  Tennessee  states  that  it  is  filing 
the  proposed  tariff  change  to  permit  East 


Tennessee  to  obtain  or  relinquish  gas 
supply  from  its  customers  or  third 
parties  for  operational  purposes. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.214  and 
Section  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretaiy. 

(FR  Doc.  97-10571  Filed  4-23-97;  8:45  am) 
BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP96-366-000,  and  FA94-15- 
002] 

Florida  Gas  Transmission  Co.;  Notice 
of  Informal  Settlement  Conference 

April  18, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  May  1, 
1997,  at  9:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Sandra  Delude  at  (202)  208-0583  or 
Kathleen  M.  Dias  at  (202)  208-0524. 

Lois  D.  Cashed, 

Secretary. 

(FR  Doc.  97-10578  Filed  4-23-97;  8:45  am) 
BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-55-005] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Filing 

April  18, 1997. 

Take  notice  that  on  April  9, 1997, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  Thirtieth 
Revised  Sheet  No.  1000,  proposed  to 
become  effective  June  1, 1997. 

Great  Lakes  states  that  this  tariff  sheet 
is  being  filed  to  replace  one  previously 
filed  in  the  above  proceeding  and  which 
Great  Lakes  requested  he  held  in 
abeyance  pending  a  final  order  in  its 
Docket  No.  CP96-6 15- canceling  its  Rate 
Schedule  T-6.  Approval  in  Docket  No. 
CP96-615  was  received  on  April  3, 

1997.  Therefore,  Great  Lakes  is  filing  a 
revised  tariff  sheet  that  reflects  the  sum 
of  the  revisions  necessary  under  both 
Docket  Nos.  CP96-615  and  RP97-55. 
Additionally,  Great  Lakes  requests  the 
Commission  withdraw  the  following 
tariff  sheets  from  the  Docket  No.  RP97— 
55  proceeding,  all  which  are  no  longer 
necessary  due  to  the  cancellation  of  Rate 
Schedule  T-6: 

Original  Volume  No.  2 

Substitute  Second  Revised  Sheet  No.  145-A 
Substitute  Second  Revised  Sheet  No.  145-B 
Substitute  Second  Revised  Sheet  No.  146 
Substitute  Fourth  Revised  Sheet  No.  147 
Substitute  Fourth  Revised  Sheet  No.  148 
Substitute  Eighteenth  Revised  Sheet  No.  151 
Substitute  Ninth  Revised  Sheet  No.  152 
Substitute  Third  Revised  Sheet  No.  153 
Substitute  Second  Revised  Sheet  No.  155 
Substitute  Third  Revised  Sheet  No.  161 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Commission’s 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-10577  Filed  4-23-97;  8:45  am) 
BILLING  CODE  S717-41-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP87-329-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

April  18, 1997. 

Take  notice  that  on  April  14, 1997, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  June  1, 1997: 
Substitute  First  Revised  Sheet  No.  57A 

In  the  alternative,  in  the  event  that  the 
Commission  refuses  Iroquois’  proposal 
to  implement  this  tariff  sheet  on  a 
permanent  basis,  Iroquois  requests  that 
it  be  permitted  to  implement  it  on  an 
interim  basis  from  June  1, 1997  until 
September  1, 1997,  and  then  implement 
the  following  alternate  revised  tariff 
sheet: 

Substitute  Alternate  First  Revised  Sheet  No. 

57A 

The  proposed  effective  date  of  this 
alternate  tariff  sheet  is  also  June  1, 1997. 
However,  if  the  Commission  accepts 
Substitute  First  Revised  Sheet  No.  57A 
for  an  interim  period  as  set  forth  above, 
Iroquois  requests  that  the  effectiveness 
of  Substitute  Alternate  First  Revised 
Sheet  No.  57A  be  suspended,  for  an 
interim  period,  until  September  1, 1997. 

Iroquois  states  that  the  primary 
purpose  of  this  filing  is  to  revise 
Iroquois’  nomination  provisions  to 
require  that  nominations  provided  by 
fax  or  in  writing  be  submitted  by  9:00 
a.m.  Central  Time,  rather  than  by  11:30 
a.m.,  the  time  applicable  to  nominations 
posted  electronically  or  via  EDI. 

Iroquois  has  requested  this  change 
because  it  takes  significantly  more  time 
for  Iroquois  to  process  faxed  and  written 
nominations.  In  the  alternative,  if  the 
Commission  rejects  this  change, 

Iroquois  has  submitted  an  alternate 
revised  tariff  sheet  that  eliminates  the 
option  of  filing  faxed  or  written 
nominations  except  in  emergency 
situations. 

Iroquois  also  states  that  copies  of  this 
filing  were  served  upon  all  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashel  I, 

Secretary. 

[FR  Doc.  97-10572  Filed  4-23-97;  8:45  ami 

BiLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 26-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Informal  Settlement 
Conference 

April  18, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  May  22, 
1997,  at  10:00  a.m.  The  conference  will 
be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Paul  B.  Mohler  at  (202)  208- 
1240,  or  J.  Carmen  Gastilo  at  (202)  208- 
2182. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-10576  Filed  4-23-97;  8:45  am] 

BILUNQ  COOE  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 34-003] 

Pacific  Gas  Transmission  Company; 
Notice  of  Revised  Compliance  Filing 

April  18, 1997. 

Take  notice  that  on  April  15, 1997, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A:  Substitute  Original  Sheet  No. 
81A.05,  Substitute  Third  Revised  Sheet 
No.  90  and  Substitute  Third  Revised 
Sheet  No.  106,  to  be  effective  June  1, 
1997. 

PGT  asserts  the  purpose  of  this  filing 
is  to  comply  with  the  Commission’s 
Order  issued  on  March  4, 1997  in 
Docket  RM97-1 34-000,  on  PGT’s 
compliance  filing  establishing  standards 
for  business  practices  of  interstate 
natural  gas  pipelines.  PGT  states  the 
filing  conforms  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A  to  the 
requirements  of  Order  587  in 
compliance  with  the  March  4, 1997 
Order  by  correcting  three  typographical 
errors  in  PGT’s  April  1, 1997 
compliance  filing. 

PGT  further  states  a  copy  of  this  filing 
has  been  served  upon  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies,  as  well  as  the 
official  service  list  compiled  by  the 
Secretary  in  the  above-referenced 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  on  or  before  May 
5, 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-10575  Filed  4-23-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 82-002] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Proposed  Chances  in  FERC 
Gas  Tariff 

April  18, 1997. 

Take  notice  that  on  April  15, 1997, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  set  forth  on  Appendix  A  to  the 
filing,  in  compliance  with  the 
Commission’s  Order  No.  587-B  and  the 
Commission’s  March  4, 1997  Order  in 
this  docket,  to  become  effective  June  1, 
1997. 

On  July  17, 1996,  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission’s  regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order.  18  CFR  284.10(b).  The 
standards  govern  certain  aspects  of  the 
following  practices  of  natural  gas 
pipelines:  nominations,  allocations, 
balancing,  measurement,  involving,  and 
capacity  release.  The  revisions  shown 
on  the  Tariff  Sheets  filed  herewith 
reflect  South  Georgia’s  compliance 
filing  to  conform  with  the  GISB 
standards. 

On  December  4, 1996,  South  Georgia 
made  its  compliance  filing  submitting 
pro  forma  tariff  sheets  to  comply  with 
Order  No.  587.  On  March  4, 1997,  the 
Commission  issued  an  order  in  this 
docket  in  response  to  South  Georgia’s 
filing.  The  order  required  South  Georgia 
to  revise  and  submit  its  compliance 
filing  for  implementation  of  the 
approved  standards  by  June  1, 1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s 
Regulation.  All  such  protests  must  be 
filed  on  or  before  May  5, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-10573  Filed  4-23-97;  8:45  am) 
BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-238-000] 

Maritimes  &  Northeast  Pipeline,  L.L.C.; 
Portland  Natural  Gas  Transmission 
System;  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
for  the  Proposed  PNGTS/Maritimes 
Phase  I  Joint  Facilities  Project 

April  18, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  certain  of  the  natural  gas  pipeline 
facilities  proposed  by  Maritimes  & 
Northeast  Pipeline,  L.L.C.  and  Portland 
Natural  Gas  Transmission  System  (the 
applicants)  in  the  above-referenced 
docket,  collectively  referred  to  as  the 
PNGTS/Maritimes  Phase  I  Joint 
Facilities  Project  (Phase  I  Joint 
Facilities). 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  have  limited 
environmental  impact. 

The  DEIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

•  About  66.1  miles  of  30-inch- 
diameter  mainline  between  Dracut, 
Massachusetts  and  Wells,  Maine; 

•  About  0.8  mile  of  20-inch-diameter 
pipeline  (Haverhill  Lateral); 

•  About  1.1  miles  of  16-inch-diameter 
pipeline  (Newington  Lateral);  and 

•  Four  meter  stations,  one  tap,  and 
other  associated  aboveground  facilities. 

Comment  Procedure 

Written  Comments 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  Please  carefully 
follow  these  instructions  to  ensure  that 
your  comments  are  received  in  time  and 
properly  recorded: 

•  Reference  Docket  No.  CP97-238- 
000; 

•  Send  two  copies  of  your  comments 
to:  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 


First  Street,  N.E.,  Room  1A, 
Washington,  DC  20426. 

•  Mail  your  comments  so  that  they 
will  be  received  on  or  before  June  9, 
1997; 

Public  Meeting  Schedule 

Three  public  meetings  to  receive 
comments  on  the  DEIS  will  be  held  at 
the  following  times  and  locations: 


Date 

Time 

Location 

May  20,  1997 

7:00  p.m. 

Great  Hall,  41 
Pleasant 
Street, 
Methuen, 
Massachu¬ 
setts. 

May  21,  1997 

7:00  p.m. 

Memorial 

School  Gym¬ 
nasium,  31 
West  Main 
Street,  New¬ 
ton,  New 
Hampshire. 

May  22,  1997 

7:00  p.m. 

Wells  High 
School  Gym¬ 
nasium, 
Sanford 

Road,  Wells, 
Maine. 

Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
impacts  described  in  the  DEIS.  Anyone 
who  would  like  to  speak  at  the  public 
meetings  may  get  on  the  speakers  list  by 
signing  up  at  the  public  meetings. 
Priority  will  be  given  to  persons 
representing  groups.  Transcripts  will  be 
made  of  the  meetings. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  Final 
Environmental  Impact  Statement  (FEIS) 
will  be  published  and  distributed.  The 
FEIS  will  contain  the  staff’s  responses  to 
timely  comments  received  on  the  DEIS. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214).  Any  person  may  file  a  motion 
to  intervene  on  the  basis  of  the 
Commission’s  staff’s  DEIS  (18  CFR 
380.10).  You  do  not  need  intervenor 
status  to  have  your  comments 
considered. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
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Branch,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  206-1371. 

A  limited  number  of  copies  are 
available  at  this  location. 

Copies  of  the  DEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
public  interest  groups,  interested 
individuals,  newspapers,  and  parties  to 
this  proceeding. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission’s  Office  of 
External  Affairs  at  (202)  208-1088. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-10580  Filed  4-23-97;  8:45  am) 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5816-1] 

OMB  Review  of  Pesticide  Information 
Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.},  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget  • 

*  (OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument 

DATES:  Comments  must  be  submitted  on 
or  before  May  27, 1997. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1249.05. 

SUPPLEMENTARY  INFORMATION: 

Title:  Record  Keeping  Requirements 
for  Certified  Applicators  Using  1080 
Collars  for  Livestock  Protection.  - 

ICR  No.:  OMB  Control  No.  2070-0074; 
EPA  ICR  No.1249.05. 

Expiration  Date:  May  31, 1997.  This  is 
a  request  for  an  extension  of  a  currently 
approved  information  collection 
activity. 

Abstract:  As  a  condition  of  the 
Sodium  Monofluoroacetate  (Compound 
1080)  registration,  the  EPA  has  required 
submission  of  annual  reports 
monitoring  use  of  all  of  Livestock 
Protection  Collar  products.  This  ICR  is 
a  recordkeeping  activity  in  which 
respondents  keep  records  of:  (a)  Number 
of  collars  purchased;  (b)  number  of 
collars  placed  on  livestock;  (c)  number 


of  collars  punctured  or  ruptured;  (d) 
apparent  cause  of  puncture  or  rupture; 

(e)  number  of  collars  lost  or 
unrecovered;  (f)  number  of  collars  in  use 
and  in  storage;  and  (g)  location  and 
species  data  on  each  animal  poisoned  as 
an  apparent  result  of  the  toxic  collar.  As 
a  condition  of  registration,  the  EPA  has 
required  submission  of  annual  reports 
monitoring  use  of  all  of  Livestock 
Protection  Collar  products  as  required 
by  a  1982  court  decision.  The  main 
purpose  of  the  recordkeeping 
requirements  is  to  promote  responsible 
use  and  handling,  and  the  main  purpose 
for  requiring  monitoring  reports  is  to 
establish  a  process  through  which  it  is 
mandatory  to  inform  the  EPA  of  the 
results  of  collar  use. 

Parties  affected  by  this  information 
collection  are  registrants  of  1080  collars, 
the  state  lead  agencies  of  participating 
states,  and  certified  pesticide 
applicators  using  the  1080  collars  for 
livestock  protection. 

Burden  Statement:  The  annual 
respondent  burden  for  the  1080 
Livestock  Collar  Program  is  estimated  to 
average  32  hours  per  certified 
applicator,  77  hours  per  state,  and  9 
hours  per  registrant  participating  in  the 
program.  This  estimate  includes  the 
time  needed  for:  planning  activities, 
creating  information,  gathering 
information,  processing,  compiling,  and 
reviewing  information  for  accuracy, 
recording,  disclosing  or  displaying  the 
information,  and  storing,  filing,  and 
maintaining  the  data.  Third  party 
notification  is  included  in  this  ICR  as 
the  applicators  are  reporting  to  state 
lead  agencies.  No  person  is  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  are 
displayed  in  40  CFR  Part  9. 

Respondents/ Affected  Entities: 
registrants  and  applicators  of  1080 
collars,  and  participating  States. 
Estimated  No.  of  Respondents:  161. 
Estimated  Total  Annual  Burden  on 
Respondents:  6,439  horns. 

Frequency  of  Collection:  annual. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  No.  1249.05  and  OMB  Control  No. 
2070-0074  in  any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 


Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  April  17, 1997. 

Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  97-10649  Filed  4-23-97;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6815-9) 

Toxic  Chemicals;  Substantial  Risk 
Information  Reporting;  Submission  of 
ICR  No.  0794  to  OMB;  Information 
Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
entitled:  Notification  of  Substantial  Risk 
of  Injury  to  Health  and  the  Environment 
under  Section  8(e)  of  the  Toxic 
Substances  Control  Act  [EPA  ICR  No. 
0794.08;  OMB  Control  No.  2070-0046] 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  pursuant  to  the 
OMB  procedures  in  5  CFR  1320.12.  The 
ICR,  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  cost  and 
burden. 

The  Agency  is  requesting  that  OMB 
renew  for  3  years  the  existing  approval 
for  this  ICR,  which  is  scheduled  to 
expire  on  June  30, 1997.  A  Federal 
Register  notice  announcing  the 
Agency’s  intent  to  seek  the  renewal  of 
this  ICR  and  the  60-day  public  comment 
opportunity,  requesting  comments  on 
the  request  and  the  contents  of  the  ICR, 
was  issued  on  November  12, 1996  (61 
FR  58065).  EPA  did  not  receive  any 
comments  on  this  ICR  during  the 
comment  period. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  [Insert  date  30 
days  after  publication  in  the  Federal 
Register]. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Sandy  Fanner  at  EPA,  (202) 
260-2740,  and  refer  to  EPA  ICR  No. 
0794.08  and  OMB  Control  No.  2070- 
0046. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0794.08  and  OMB  Control 
No.  2070-0046,  to  the  following 
addresses: 
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Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Regulatory 
Information  Division  (Mailcode: 

2137),  401  M  Street,  S.W., 

Washington,  DC  20460 
And  to: 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk 
Officer  for  EPA,  725  17th  Street,  N.W., 
Washington,  DC  20503. 

SUPPLEMENTARY  INFORMATION: 

Review  Requested:  This  is  a  request  to 
renew  a  currently  approved  information 
collection  pursuant  to  5  CFR  1320.12. 

ICR  Numbers:  EPA  ICR  No.  0794.08; 
OMB  Control  No.  2070-0046. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  June  30, 1997. 

Title:  Notification  of  Substantial  Risk 
of  Injury  to  Health  and  the  Environment 
under  Section  8(e)  of  the  Toxic 
Substances  Control  Act. 

Abstract:  Section  8(e)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
that  any  person  who  manufactures, 
imports,  processes  or  distributes  in 
commerce  a  chemical  substance  or 
mixture  and  who  obtains  information 
that  reasonably  supports  the  conclusion 
that  such  substance  or  mixture  presents 
a  substantial  risk  of  injury  to  health  or 
the  environment  must  immediately 
inform  EPA  of  such  information.  EPA 
routinely  disseminates  TSCA  section 
8(e)  data  it  receives  to  other  Federal 
agencies  to  provide  information  about 
newly  discovered  chemical  hazards  and 
risks. 

Responses  to  the  collection  of 
information  are  mandatory  (see  15  USC 
2607(e)).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  range 
between  approximately  5  and  27  hours 
per  response,  depending  upon  the  type 
of  response,  for  an  estimated  800 
respondents  making  one  or  more 
submissions  of  information  annually. 
These  estimates  include  the  time 
needed  to  review  instructions;  develop, 
acquire,  install  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 


to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA’s 
regulations  are  displayed  in  40  CFR  Part 
9. 

Respondents/Affected  Entities: 

Entities  potentially  affected  by  this 
action  are  those  persons  who 
manufacture,  import,  process  or 
distribute  a  chemical  substance  or 
mixture. 

Estimated  No.  of  Respondents:  800. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,500  hours. 

Frequency  of  Collection:  On  occasion. 

Changes  in  Burden  Estimates:  There 
is  a  decrease  of  3,910  hours  in  the  total 
estimated  respondent  burden  as 
compared  with  that  identified  in  the 
information  collection  request  most 
recently  approved  by  OMB,  from  13,410 
hours  currently  to  an  estimated  9,500 
hours.  This  reflects  the  fact  that  there 
has  been  a  reduction  in  the  number  of 
TSCA  sec.  8(e)  reports  received  by  EPA 
in  recent  years.  For  the  above  analysis 
EPA  used  its  experience  in  the  last  three 
fiscal  years,  which  indicated  an  average 
of  about  250  submissions  per  year,  as 
representative  of  current  reporting 
levels. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  as  described  above. 

Dated:  April  17, 1997. 

Richard  T.  Westland, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  97-10650  Filed  4-23-97;  8:45  am] 
BILLING  CODE  8660--60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5816-7] 

Proposed  Settlements;  Accidental 
Release  Prevention  List  of  Substances 
Litigation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlements; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  (“Act”), 
notice  is  hereby  given  of  proposed 
settlement  in  General  Electric  Company 


v.  U.S.  Environmental  Protection 
Agency,  No.  94-1274  (D.C.  Cir.). 

This  case  involves  a  challenge  to  the 
final  rule,  entitled  “List  of  Regulated 
Substances  and  Thresholds  for 
Accidental  Release  Prevention; 
Requirements  for  Petitions  Under 
Section  112(r)  of  the  Clean  Air  Act  as 
Amended,”  which,  inter  alia, 
established  a  list  of  substances  to  be 
subject  to  regulation  under  part  68,  the 
accident  prevention  regulations  under 
the  Act.  (59  FR  4478,  Jan.  31, 1994). 
Under  the  terms  of  the  proposed 
settlement,  the  Environmental 
Protection  Agency  (EPA)  would  conduct 
a  rulemaking  to  amend  the  list  of 
substances  to  delete  Hydrochloric  Acid 
solutions  with  concentrations  of  less 
than  37%  Hydrogen  Chloride  and 
would  issue  an  interpretive  notice 
discussing  aspects  of  part  68  and  other 
related  EPA  programs. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  settlements 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  The 
Agency  or  the  Department  of  Justice 
may  withhold  or  withdraw  consent  to 
the  proposed  settlements  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Copies  of  the 
settlement  are  available  from  Jacqueline 
Jordan,  Cross-Cutting  Issues  Division 
(2322),  Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency  ^01 
M  Street,  S.W.,  Washington,  D.C.  20460, 
(202)  260-7622.  Written  comments 
should  be  sent  to  Jonathan  Averback, 

Air  and  Radiation  Division,  Office  of 
General  Counsel  (2344),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460 
and  must  be  submitted  on  or  before  May 
27, 1997. 

Dated:  April  17, 1997. 

Scott  C.  Fulton, 

Acting  General  Counsel. 

(FR  Doc.  97-10641  Filed  4-23-97;  8:45  am) 
BILLING  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6816-4J 

Second  Meeting  to  Create  a  Successor 
Organization  to  the  Grand  Canyon 
Visibility  Transport  Commission 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting. 
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SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  is  announcing  an  organizational 
meeting  of  the  successor  organization  to 
the  Grand  Canyon  Visibility  Transport 
Commission  (Commission).  The  meeting 
will  be  held  on  May  6-7, 1997  at  the 
Crown  Plaza  Phoenix,  Downtown,  100 
North  First  Street,  Phoenix,  Arizona, 
85004.  The  meeting  will  begin  at  8:30 
am  on  the  6th  and  end  at  5  pm.  The 
meeting  will  begin  at  8:30  am  on  the  7th 
and  end  at  noon  on  the  7th. 

The  Commission  made 
recommendations  to  EPA  per  Section 
169B  of  the  Clean  Act  in  June,  1996.  At 
that  time  the  Commission  determined 
that  a  successor  organization  was 
necessary  to  track  and  coordinate  the 
implementation  of  its  recommendations. 
Subsequently  the  Commission 
approved,  by  mail  ballot,  the 
membership  and  general  characteristics 
of  such  an  organization. 

At  the  meeting  in  Phoenix,  the  new 
organization  will  adopt  by-laws 
governing  its  goals,  principles  and 
operating  procedures.  The  principle 
function  of  the  organization  will  be  to 
foster  the  implementation  of  the  Grand 
Canyon  Visibility  Transport 
Commission’s  recommendations. 

The  Commission  was  established  by 
U.S.  EPA  on  November  13, 1991  (see  56 
FR  57522,  November  12, 1991).  All 
meetings  are  open  to  the  public.  These 
meetings  are  not  subject  to  the 
provision?  of  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  as 
amended. 

FOR  TORTHER  INFORMATION  CONTACT:  Mr. 

John  T.  Leary,  Project  Manager  for  the 
Grand  Canyon  Visibility  Transport 
Commission,  Western  Governors’ 
Association,  600  17th  Street,  Suite  1705, 
South  Tower,  Denver,  Colorado  80202; 
telephone  number  (303)  623-9378; 
facsimile  machine  number  (303)  534- 
7309;  e-mail,  jleary@westgov.org. 

Dated:  April  16, 1997. 

Felicia  Marcus, 

Regional  Administrator,  U.S.  Environmental 
Protection  Agency,  Region  9. 

[FR  Doc.  97-10653  Filed  4-23-97;  8:45  ami 

BILLING  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6815-8] 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  Annual  meeting  of  the 
Ozone  Transport  Commission  to  be  held 
on  May  20, 1997. 

This  meeting  is  for  the  Ozone 
Transport  Commission  to  deal  with 
appropriate  matters  within  the  transport 
region,  as  provided  for  under  the  Clean 
Air  Act  Amendments  of  1990.  This 
meeting  is  not  subject  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
Pub.  L.  92—463,  as  amended. 

DATES:  The  meeting  will  be  held  on  May 
20,  1997,  from  9  a.m.  to  3  p.m. 

PLACE:  The  meeting  will  be  held  at:  The 
Governor  Calvert  House,  58  State  Circle, 
Annapolis,  MD  21401,  (410)  263-2641. 

FOR  FURTHER  INFORMATION  CONTACT: 

EPA: 

Susan  Studlien,  Region  I,  U.S. 
Environmental  Protection  Agency, 

John  F.  Kennedy  Federal  Building, 
Boston,  MA  02203,  (617)  565-3800. 

THE  STATE  CONTACT: 

Host  Agency: 

Caryn  Coyle,  Maryland  Dept,  of  the 
Environment,  2500  Broening 
Highway,  Baltimore,  MD  21225,  (410) 
631-3260. 

FOR  DOCUMENTS  AND  PRESS  INQUIRIES 
CONTACT:  Stephanie  A.  Cooper,  Ozone 
Transport  Commission,  444  North 
Capitol  Street,  N.W.,  Suite  638, 
Washington,  DC  20001,  (202)  506-3840, 
e-mail:  ozone@sso.org. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
Section  184  provisions  for  the  “Control 
of  Interstate  Ozone  Air  Pollution.” 
Section  184(a)  establishes  an  ozone 
transport  region  comprised  of  the  States 
of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  Commission  in  New  York 
City  on  May  7, 1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  May  20, 1997.  The  meeting  will 
be  held  at  the  address  noted  earlier  in 
this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commission 
are  not  subject  to  the  provisions  of  the 


Federal  Advisory  Committee  Act.  This 
meeting  will  be  open  to  the  public  as 
space  permits. 

TYPE  OF  MEETING:  Open. 

AGENDA:  Copies  of  the  final  agenda  will 
be  available  from  Stephanie  Cooper  of 
the  OTC  office  (202)  508-3840  (or  by  e- 
mail:  ozone@sso.org)  on  Tuesday,  May 
13, 1997.  The  purpose  of  this  meeting  is 
to  review  air  quality  needs  within  the 
Northeast  and  Mid-Atlantic  States, 
including  reduction  of  motor  vehicle 
and  stationary  source  air  pollution.  The 
OTC  is  also  expected  to  address  issues 
related  to  the  transport  of  ozone  into  its 
region,  and  to  discuss  market-based 
programs  to  reduce  pollutants  that  cause 
ozone.  In  addition,  the  OTC  is  expected 
to  elect  its  new  Vice  Chair. 

John  DeVillara, 

Regional  Administrator,  EPA  Region  I. 

[FR  Doc.  97-10652  Filed  4-23-97;  8:45  am] 

BILLING  CODE  6660-80 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5816-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Office  of  Management  and  Budget’s 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et,  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA’s 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  To  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1428.04 ;  Trade  Secrets 
for  Community  Right-to-Know  and 
Emergency  Planning — EPCRA  Section 
322;  was  approved  03/07/97;  OMB  No. 
2050-0078;  expires  03/31/2000. 

EPA  ICR  No.  1160.05;  NSPS  for  Wool 
Fiberglass  Insulation  Manufacturing 
Plants;  was  approved  03/07/97;  OMB 
No.  2060-0114;  expires  03/31/2000. 
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EPA  ICR  No.  1395.03;  Emergency 
Planning  and  Release  Notification 
Requirements — EPCRA  Sections  302, 

303  and  304;  was  approved  03/11/97; 
OMB  No.  2050-0092;  expires  01/31/ 

2000. 

EPA  ICR  No.  1352.04;  Community 
Right-to-Know  Reporting 
Requirements — EPCRA  Sections  311 
and  312;  was  approved  03/11/97;  OMB 
No.  2050-0072;  expires  01/31/2000. 

EPA  ICR  No.  1564.04;  Small 
Industrial-Commercial-Institutional 
Steam  Generating  Units — NSPS  for 
Subpart  Dc;  was  approved  03/05/97; 
OMB  No.  2060-0202;  expires  03/31/ 
2000. 

EPA  ICR  No.  1000.06;  Polychlorinated 
Biphenyls  (PCBs)  Used  in  Electrical 
Equipment  and  Transformers;  was 
approved  03/17/97;  OMB  No.  2070- 
0003;  expires  03/31/2000. 

EPA  ICR  No.  1796.01;  Industrial 
Combustion  Coordinated  Rulemaking 
(ICCR)  Questionnaire;  was  approved  03/ 
27/97;  OMB  No.  2060-0355;  expires  03/ 
31/2000. 

EPA  ICR  No.  1072.05;  Standards  of 
Performance  for  Lead  Acid  Battery 
Manufacturing  Plants,  Recordkeeping 
and  Reporting  Requirements — NSPS 
Subpart  KK;  was  approved  04/14/97; 
OMB  No.  2060-0081;  expires  04/30/ 
2000. 

EPA  ICR  No.  1 157.04;  New  Source 
Performance  Standards  for  Flexible 
Vinyl  and  Urethane  Coating  and 
Printing;  was  approved  04/14/97;  OMB 
No.  2060-0073;  expires  04/30/2000. 

Correction 

EPA  ICR  No.  0795.09;  Notification  of 
Chemical  Exports — TSCA  Section  12(b); 
was  approved  04/26/96;  OMB  No.  2070- 
0030;  expiration  date  is  04/30/99 
instead  of  04/30/96. 

Short  Term  Extensions 

EPA  ICR  No.  1803.01;  Drinking  Water 
State  Revolving  Fund  Programs,  OMB 
No.  2040-0185;  expiration  date  was 
extended  to  05/31/97. 

EPA  ICR  No.  1230.08;  Prevention  of 
Significant  Deterioration  and 
Nonattainment  Area  Source  Review; 
OMB  No.  2060-0003;  expiration  date 
was  extended  to  09/30/97. 

EPA  ICR  No.  1204.05;  Submission  of 
Unreasonable  Adverse  Effects 
Information  under  Section  6(A)(2)  of 
FIFRA;  OMB  No.  2070-0039;  expiration 
date  was  extended  to  04/30/97. 

EPA  ICR  No.  0270.36;  Proposed 
Modifications  to  the  National  Primary 
Drinking  Water  Regulations  for  Lead 
and  Copper;  OMB  No.  2040-0090; 
expiration  date  was  extended  to  09/30/ 
97. 


EPA  ICR  No.  1591.04;  Standard  for 
Reformulated  Gasoline:  Foreign 
Refinery  Baseline;  OMB  No.  2060-0277; 
expiration  date  was  extended  to  05/31/ 
97. 

Dated:  April  17, 1997. 

Richard  Westlund, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  97-10651  Filed  4-23-97;  8:45  ami 

BILLING  CODE  6M0-60-M 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board  Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(l)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  April  24, 1997, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 

The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
Regulation 

1.  Referrals  of  Crimes  and  Suspected 
Crimes  [12  CFR  Part  617]  (Final). 

Dated:  April  21, 1997. 

Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  97-10689  Filed  4-21-97;  4:36  pm) 

BILLING  CODE  6705-01 -P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  Systems  of  Records 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Notice  of  a  reinstated  and 
revised  Privacy  Act  System  of  Records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552), 
the  Federal  Communications 
Commission’s  Information  Technology 
Center,  is  reinstating  and  revising  the 
system  of  records  entitled  “FCC 
Telephone  Call  Detailing  Records,  FCC/ 
Central-8”.  This  notice  meets  the 
requirement  of  documenting  the  change 
to  the  Commission’s  system  of  records 
inventory,  and  provides  the  public. 
Congress  and  the  Office  of  Management 
and  Budget  (OMB)  an  opportunity  to 
comment. 

DATES:  Any  interested  person  may 
submit  written  comments  concerning 
the  routine  uses  of  this  system  on  or 
before  May  27, 1997.  OMB,  which  has 
oversight  responsibility  under  the 
Privacy  Act  to  review  the  system  may 
submit  comments  on  or  before  June  3, 
1997.  This  system  becomes  effective 
without  further  notice  on  June  3, 1997 
unless  the  comments  received  cause  the 
Commission  to  change  its  decision. 
ADDRESSES:  Address  comments  to 
Wanda  Sims,  Office  of  the  Managing 
Director,  Federal  Communications 
Commission,  Room  420-C,  1919  M 
Street,  NW.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Conway,  Privacy  Act  Liaison,  at 
(202)  418-0217  or  via  internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  maintaining  telephqpe  call- 
detail  records  is  to  determine  whether  a 
Federal  employee  has  placed  or 
received  unauthorized  long-distance  or 
cellular  calls  charged  to  the  government. 

FCC/Central — 8 

System  name 

Telephone  Call  Detail  Records. 

System  location 

Office  of  Managing  Director, 
Information  Technology  Center, 
Operations  Group,  Federal 
Communications  Commission  (FCC), 
1919  M  Street,  Washington,  DC  20554. 
The  records  are  paper,  electronic,  and 
CD-ROM.  The  scope  of  records  includes 
calls  made  to  or  from  FCC  telephones. 

Categories  of  individuals  covered  by  the 
system 

Individuals  originating  calls  from  FCC 
telephones  and  individuals  receiving 
such  calls;  individuals  placing  calls  to 
or  charging  calls  to  FCC  telephones 
(including  cellular  telephones);  and 
individuals  receiving  such  calls,  or 
accepting  the  charges.  The  primary 
record  subjects  are  current  and  former 
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FCC  employees,  as  well  as  individuals 
employed  under  any  employment 
arrangement  such  as  a  contract  or 
cooperative  agreement;  grantees;  or 
other  persons  perferming  on  behalf  of 
FCC.  Incidental  to  the  coverage  of  the 
primary  record  subjects  are  non¬ 
employees  who  may  be  identified  by 
telephone  number  during  an  inquiry  or 
investigation  relating  to  a  potential 
improper  or  unofficial  use  of 
Government  telephones  or  other  illegal 
or  improper  activity  by  the  primary 
record  subject. 

Categories  of  records  in  the  system 

Records  in  the  system  of  records 
relate  to  telephone  calls  placed  to  and 
from  FCC  phones,  and  the  assignment  of 
telephone  numbers  to  employees  and 
the  location  of  the  telephones  in  the 
Commission.  Since  this  system  includes 
cellular  telephones  any  local  call  to  or 
from  a  cellular  telephone  would  be 
included.  The  records  may  include  such 
information  as  the  number  called  from, 
the  number  called,  time  and  date  of  call, 
duration,  disposition  and  cost  of  the  call 
and/or  charges  accepted,  and  the  FCC 
component  to  which  the  relevant 
telephone  numbers  are  assigned.  In 
addition  the  system  may  include  copies 
of  related  records,  e.g.,  any  periodic 
summaries  which  may  have  been 
compiled  to  reflect  the  total  number  of 
long  distance  calls.  The  database(s)  from 
which  telephone  numbers  are  retrieved 
contains  employees  names,  and  office 
locations,  but  no  other  personal 
identitie^such  as  social  security 
numbers.  The  CD-ROM  files  contain  the 
agency  telephone  hills  which  provide 
details  on  all  calls  to  and  from 
Commission  telephones.  The  paper  files 
consist  of  a  combination  of  the  database 
and  CD-ROM  files. 

Authority  for  maintenance  of  the 
system 

This  system  of  records  is  maintained 
pursuant  to  44  U.S.C.  3101,  which 
authorizes  agencies  to  create  and 
preserve  records  documenting  agency 
organizations,  functions,  procedures, 
and  transactions;  31  U.S.C.  1348(b), 
which  authorizes  the  use  of 
appropriated  funds  to  pay  for  long 
distance  calls  only  if  required  for 
official  business  or  necessary  in  the 
interests  of  the  Government;  47  U.S.C. 
154(i),  which  authorizes  the 
Commission  to  take  actions  necessary  to 
execute  its  functions;  5  CFR 
2635.704(a),  which  prohibits  use  of 
Government  property  for  other  than 
authorized  purposes;  and  41  CFR  201- 
21.601  and  201-21.602,  which  require 
that  Government  telecommunications 
systems  be  used  for  official  purposes 


only,  and  authorizing  agencies  to  collect 
for  unauthorized  calls. 

Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses 

The  Commission  does  not  normally 
disclose  records  from  this  system  of 
records.  However,  in  the  event  it  is 
appropriate,  disclosure  of  relevant 
information  may  be  made  in  accordance 
with  the  provisions  of  5  U.S.C.  552a(b). 
Records  and  data  may  be  disclosed  as 
necessary  pursuant  to  5  U.S.C.  > 
552a(b)(3): 

1.  To  a  member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained; 

2.  To  representatives  of  the  General 
Services  Administration  or  the  National 
Archives  and  Records  Administration 
who  are  conducting  record* 
management  inspections  under  the 
authority  of  44  U.S.C.  2904  and  2906; 

3.  To  the  Department  of  Justice  when: 
(a)  The  agency  or  any  component 
thereof;  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee;  or  (c) 
the  United  States  Government,  is  a  party 
to  litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  by 
the  Department  of  Justice  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records; 

4.  To  a  court  or  adjudicative  body  in 
a  proceeding  when:  (a)  The  agency  or 
any  component  thereof;  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity;  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  agency  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  Government,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records; 

5.  To  law  enforcement  agencies  when 
a  record  on  its  face,  or  in  conjunction 
with  other  records,  indicates  a  violation 
or  potential  violation  of  law,  whether 
civil,  criminal  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 


regulation,  rule,  or  order  issued 
pursuant  thereto,  disclosure  may  be 
made  to  the  appropriate  agency, 
whether  Federal,  foreign.  State,  local,  or 
tribal,  or  other  public  authority 
responsible  for  enforcing,  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto,  if  the 
information  disclosed  is  relevant  to  any 
enforcement,  regulatory,  investigative  or 
prosecutive  responsibility  of  the 
receiving  entity; 

6.  To  agency  contractors,  grantees, 
experts,  consultants  or  volunteers  who 
have  been  engaged  by  the  agency  to 
assist  in  the  performance  of  a  service 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended,  pursuant  to  5  USC 
552a(m); 

7.  To  the  National  Finance  Center  (the 
Commission’s  designated  payroll  office), 
the  Department  of  Treasury  Debt 
Management  Services  and/or  a  current 
employer  to  effect  a  salary,  IRS  tax 
refund  or  administrative  offset  to  satisfy 
an  indebtedness  incurred  for  unofficial 
telephone  and  cellular  calls;  and  to 
Federal  agencies  to  identify  and  locate 
former  employees  for  the  purpose  of 
collecting  such  indebtedness,  including 
through  administrative,  salary  or  tax 
refund  offsets.  Identifying  and  locating 
former  employees,  and  the  subsequent 
referral  to  such  agencies  for  offset 
purposes,  may  be  accomplished  through 
authorized  computer  matching 
programs.  Disclosures  will  be  made  only 
when  all  procedural  steps  established 
by  the  Debt  Collection  Act  of  1982,  and 
the  Debt  Collection  Improvement  Act  of 
1996  or  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988  as 
appropriate,  have  been  taken; 

8.  To  Federal,  State,  local  or  foreign 
agency  maintaining  civil,  criminal,  or 
other  relevant  enforcement  records,  or 
other  pertinent  records,  or  to  another 
public  authority  or  professional 
organization,  if  necessary  to  obtain 
information  relevant  to  an  investigation 
concerning  the  retention  of  an  employee 
or  other  personnel  action  (other  than 
hiring),  the  retention  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  or  retention  of  a  grant,  or 
other  benefit;  and 

9.  To  a  Federal,  State,  local,  foreign, 
or  tribal  or  other  public  authority  the 
fact  that  this  system  of  records  contains 
information  relevant  to  the  retention  of 
an  employee,  the  retention  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  or  retention  of  a  license, 
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grant,  or  other  benefit.  The  other  agency 
or  licensing  organization  may  then  make 
a  request  supported  by  the  written 
consent  of  the  individual  for  the  entire 
record  if  it  so  chooses.  No  disclosure 
will  be  made  unless  the  information  has 
been  determined  to  be  sufficiently 
reliable  to  support  a  referral  to  another 
office  within  the  agency  or  to  another 
Federal  agency  for  criminal,  civil, 
administrative,  personnel,  or  regulatory 
action. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System 

Storage 

Records  are  maintained  electronically, 
on  paper  and  on  CD-ROM.  -* 

Retrievability 

Records  are  retrieved  by  bureau  or 
office  name,  the  employee  name,  by 
name  of  recipient  of  telephone  call,  and 
by  telephone  number. 

Safeguards 

Paper  and  CD-ROM  records  are 
maintained  in  file  cabinets  in  offices 
which  are  locked  at  the  end  of  each 
business  day.  Information  in  the 
database  is  secured  through  controlled 
access  and  passwords  restricted  to 
administrative  office  personnel. 

Retention  and  Disposal 

Records  are  disposed  of  in  accordance 
with  General  Records  Schedule  12, 
National  Archives  and  Records 
Administration. 

System  Managers)  and  Address 

Appropriate  bureau  or  office  chief  and 
first  line  supervisors  in  the  Commission 
located  at  1919  M  Street,  N.W.;  2025  M 
Street,  N.W.;  2000  M  Street,  N.W.;  2100 
M  Street,  N.W.;  1250  23rd  Street,  N.W; 
2000  L  Street,  N.W.;  Washington,  D.C. 
20554  and  the  Compliance  and 
Information  Bureau  Field  Offices. 

Notification  Procedure 

Inquiries  regarding  this  system  should 
be  addressed  to  the  system  manager 
Office  of  Managing  Director, 

Information  Technology  Center, 
Operations  Group,  Federal 
Communications  Commission  (FCC), 
1919  M  Street,  Washington,  D.C.  20554. 

Record  Access  Procedures 

Same  as  above. 

Contesting  Record  Procedures 
Same  as  above. 

Record  Source  Categories 

Telephone  assignment  records;  call 
detail  listings;  results  of  administrative 


inquiries  relating  to  assignment  of 
responsibility  for  placement  of  specific 
long  distance  calls. 

Exemptions  Claimed  for  the  System 

None. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-10265  Filed  4-23-97;  8:45  ami 
BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2190] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

April  21, 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission’s  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission’s  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  May  9, 1997.  See  Section  1.4(b)(1) 
of  the  Commission’s  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Revision  of  Part  2  of  the 
Commission’s  Rules  Relating  to  the 
Marketing  and  Authorization  of  Radio 
Frequency  Devices.  (ET  Docket  No. 

94— 45,  RM— 8125). 

Number  of  Petitions  Filed:  1. 

Subject:  Establishment  of  Rules  and 

Policies  for  Digital  Audio  Radio 
Satellite  Service  in  the  2319-2360 
MHz  Frequency  Band.  (IB  Docket  No. 

95- 91,  GEN  Docket  No.  90-357,  RM- 
8610,  PP— 24,  PP— 86,  PP— 87). 

Number  of  Petitions  Filed:  2. 

Subject:  Revision  of  Part  22  and  Part  90 
of  the  Commission’s  Rules  to 
Facilitate  Future  Development  of 
Paging  Systems.  (WT  Docket  No. 

96-18). 

Implementation  of  Section  309(j)  of 
the  Communications  Act — 
Competitive  Bidding.  (PP  Docket 
No.  93-253). 

Number  of  Petitions  Filed:  30. 

Subject:  Implementation  of  Sections  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992  Rate  Regulation. 

Leased  Commercial  Access  (CS 
Docket  No.  96-60). 


Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-10597  Filed  4-23-97;  8:45  ami 
BILUNG  CODE  671 2-01 -M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  tinder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  8, 1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  G rands trand, 

Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Carl  L.  Karge,  Wolf  Point,  Montana; 
to  acquire  an  additional  4.34  percent, 
for  a  total  of  14.39  percent,  of  the  voting 
shares  of  Western  Holding  Company, 
Wolf  Point,  Montana,  and  thereby 
indirectly  acquire  Western  Bank  of  Wolf 
Point,  Wolf  Point,  Montana. 

Beard  of  Governors  of  the  Federal  Reserve 
System,  April  18, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-10582  Filed  4-23-97;  8:45  amj 
BILLING  COOE  621 0-01 -F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  Dotice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
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bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  17, 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Shorebank  Corporation,  Chicago, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Shorebank  Pacific 
Corporation,  Uwaro,  Washington,  and 
thereby  indirectly  acquire  ShoreTrust 
Bank,  Seattle,  Washington. 

In  connection,  Shorebank  Pacific 
Corporation,  Ilwaco,  Washington; 
proposes  to  become  a  bank  holding 
company,  and  to  become  affilated  with 
ShoreTust  Trading  Group,  Inc.,  a  non¬ 
profit  busines  development  corporation, 
and  to  thereby  engage  in  community 
development  activities  pursuant  to  § 
225.25(b)(6)  of  the  Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Poteau  Bancsbares,  Inc.,  Poteau, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  85.85  percent  of 
the  voting  shares  of  First  Poteau 
Corporation,  Poteau,  Oklahoma,  and 
thereby  indirectly  acquire  Poteau  State 
Bank,  Poteau,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  18, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-10584  Filed  4-23-97;  8:45  am] 
BIUJNQ  COOE  SW0-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Projx>sals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  8, 1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  Ohio  Executive 
Mortgage  Company,  Mansfield,  Ohio, 
and  thereby  engage  in  residential 
mortgage  lending  activities,  pursuant  to 
§  225.25(b)(1)  of  the  Board’s  Regulation 
Y.  The  co-venturers  will  be  Norwest 
Ventures,  Inc.,  Des  Moines,  Iowa,  and 
Sluss  Realty  Company,  Mansfield,  Ohio. 

2.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  Trinity  Mortgage 
Affiliates,  Atlanta,  Georgia,  and  thereby 
engage  in  residential  mortgage  lending 
activities,  pursuant  to  §  225.25(b)(1)  of 
the  Board’s  Regulation  Y.  The  co- 
venturers  will  be  Norwest  Ventures, 
Inc.,  Des  Moines,  Iowa,  and  Trinity 
Mortgage  Partners,  Inc.,  Atlanta, 
Georgia,  a  wholly  owned  subsidiary  of 
Jenny  Pruitt  4  Associates,  Inc.,  Atlanta, 
Georgia. 


Board  of  Governors  of  the  Federal  Reserve 
System,  April  18, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-10583  Filed  4-23-97;  8:45  am] 
BILLING  COOE  6210-01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Warren  Grant  Magnuson  Clinical 
Center;  Proposed  Collection; 

Comment  Request;  Customer  and 
Other  Partners  Satisfaction  Surveys 

SUMMARY:  In  compliance  with  the 
requinment  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  the  opportunity  for  public  comment 
on  the  proposed  data  collection  projects, 
the  Warren  Grant  Magnuson  Clinical 
Center  (CC),  the  National  Institutes  of 
Health,  (NIH)  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval. 

PROPOSED  COLLECTION:  Title:  Customer 
and  Other  Partners  Satisfaction  Surveys. 
Type  of  Inf  ormation  Collection  Request: 
New  request.  Need  and  Use  of 
Information  Collection:  The  information 
collected  in  these  surveys  will  be  used 
by  Clinical  Center  personnel:  (1)  To 
evaluate  the  satisfaction  of  various 
Clinical  Center  customers  and  other 
partners  with  Clinical  Center  services; 
(2)  to  assist  with  the  design  of 
modifications  of  these  services,  based 
on  customer  input;  (3)  to  develop  new 
services,  based  on  customer  need;  and 
(4)  to  evaluate  the  satisfaction  of  various 
Clinical  Center  customers  and  other 
partners  with  implemented  service 
modifications.  These  surveys  will 
almost  certainly  lead  to  quality 
improvement  activities  that  will 
enhance  and/or  streamline  the  Clinical 
Center’s  operations.  The  major 
mechanisms  by  which  the  Clinical 
Center  will  request  customer  input  is 
through  surveys  and  focus  groups.  The 
surveys  will  be  tailored  specifically  to 
each  class  of  customer  and  to  that  class 
of  customer’s  needs.  Surveys  will  either 
be  collected  as  written  documents,  as 
faxed  documents,  mailed  electronically 
or  collected  by  telephone  from 
customers.  Information  gathered  from 
these  surveys  of  Clinical  Center 
customers  and  other  partners  will  be 
presented  to,  and  used  directly  by. 
Clinical  Center  management  to  enhance 
the  services  and  operations  of  our 
organization.  Frequency  of  Response: 
The  participants  will  respond  yearly. 
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Affected  public:  Individuals  and 
households;  businesses  and  other  for 
profit,  small  businesses  and 
organizations.  Types  of  respondents: 
These  surveys  are  designed  to  assess  the 
satisfaction  of  the  Clinical  Center’s 
major  internal  and  external  customers 
with  the  services  provided.  These 


customers  include,  but  are  not  limited 
to,  the  following  groups  of  individuals: 
Clinical  Center  patients,  family 
members  of  Clinical  Center  patients, 
visitors  to  the  Clinical  Center,  National 
Institutes  of  Health  investigators,  NIH 
intramural  collaborators,  private 
physicians  or  organizations  who  refer 


patients  to  the  Clinical  Center, 
volunteers,  vendors  and  collaborating 
commercial  enterprises,  small 
businesses,  regulators,  and  other 
organizations.  The  annual  reporting 
burden  is  as  follows: 


Table  1— Burden  Estimate 


Customer 

Type  of  survey 

Estimated 
number  to  be 
surveyed 

Expected  re¬ 
sponse  rate 

Time  to  com¬ 
plete  survey 
(minutes) 

Estimated  bur¬ 
den  hours 

Clinical  Center  Patients  . 

Questionnaire/Telephone . 

11,100 

66% 

20 

2436  6 

Family  Members  of  Patients . 

Questionnaire/Po3t^Card . 

8500 

38% 

10 

•  533.3 

Visitors  to  the  Clinical  Center  . 

Questionnaire/Post-Card . 

3500 

15% 

10 

87.5 

Former  physician  employees  and 

Electronic  . 

650 

35% 

10 

38.2 

trainees. 

Guest  workers/Guest  researchers  .... 

Electronic  . 

950 

60% 

22 

210 

Extramural  collaborators  . 

Electronic  . 

600 

30% 

15 

45 

Vendors  and  Collaborating  Commer- 

Questionnaire/Fax-Back . 

9500 

17% 

18 

475 

cial  Enterprises. 

Professionals  and  Organizations  Re- 

Fax  Back  . 

9000 

30% 

28 

1250 

f erring  Patients. 

Regulators  . : . 

Fax  Back . 

85 

82% 

19 

22 

Volunteers  . 

Questionnaire . 

850 

58% 

28 

230 

Total  . 

n-16.812 

5,327.6 

Estimated  costs  to  the  respondents 
consists  of  their  time;  time  is  estimated 
using  a  rate  of  $10.00  per  hour  for 
patients  and  the  public;  $30.00  for 
vendors,  regulators,  organizations  and 
$55.00  for  health  care  professionals.  The 
estimated  annual  costs  to  respondents 
for  each  year  for  which  the  generic 
clearance  is  requested  is  $72,894  for 
1998,  $30,276  for  1999,  and  $24,531  for 
2000.  There  are  no  capital  costs, 
operating  costs  and/or  maintenance 
costs  to  report. 

REQUESTS  FOR  COMMENTS;  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Clinical  Center  and  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (2)  The  accuracy 
of  the  agency’s  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 


project,  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments,  or  to 
submit  comments,  contact:  Dr.  David  K. 
Henderson,  Deputy  Director  for  Clinical 
Care,  Warren  G.  Magnuson  Clinical 
Center,  National  Institutes  of  Health, 
Building  10,  Room  2C  146,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  or  call  non-toll  free:  (301)  496- 
3515,  or  e-mail  your  request  or 
comments,  including  your  address  to 
dhenderson@cc.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  April  17, 1997. 

Michael  Goldrich, 

Deputy  Director,  CC. 

[FR  Doc.  97-10550  Filed  4-23-97;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 

Comment  Request;  Validation  of  a  New 
Food  Frequency  Questionnaire 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


National  Institutes  of  Health  (NIH), 
National  Cancer  Institute  (NCI)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
December  24, 1996,  page  67839  and 
allowed  60-days  for  public  comment. 
There  were  only  two  requests  for 
additional  information  and  no 
comments.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 

1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

PROPOSED  COLLECTION:  Title:  Validation 
of  a  New  Food  Frequency 
Questionnaire.  Type  of  Information 
Collection  Request:  New.  Need  and  use 
of  Information  Collection:  The  agency 
conducts  and  funds  studies  examining 
the  relationship  between  diet  and 
chronic  diseases.  This  information 
collection  is  needed  to  validate  and 
further  refine  a  new  diet  history 
questionnaire  to  be  used  in  studies  of 
diet  and  disease.  The  new  questionnaire 
will  be  validated  against  reference  data 
from  four  non-consecutive  24-hour 
dietary  recalls  among  a  national  sample 
of  persons  20-70  years  of  age.  The 
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validity  of  the  new  questionnaire  will  be 
compared  to  two  widely  used  food 
frequency  questionnaires.  As  a  further 
validation,  biological  nutrition  measures 


bom  blood  specimens  will  be  obtained 
from  a  20%  sub-sample  of  participants. 
Frequency  of  response:  One-time  study. 
Affected  public:  Individuals  or 


households.  Types  of  Respondents:  US 
adults  20-70  years  of  age.  The  annual 
reporting  burden  is  as  follows: 


Data  collection  form 

Estimated 
number  of  re¬ 
spondents 

Estimated 
number  of  re¬ 
sponses  per 
respondent 

Avg.  burden 
hours  per  re¬ 
sponse 

Estimated  total 
hour  burden 

Estimated  total 
annual  burden 
hours  re¬ 
quested 

Screener  . 

2700 

1 

0.167 

450.9 

300.6 

Recalls  interview  #1  . 

1620 

1 

14B 

1215.0 

810.0 

Recall  interview  #2 . 

1563 

1 

781.5 

521.0 

Recall  interview  #3 . 

1507 

1 

753.5 

502.3 

Recall  interview  #4 . 

1451 

1 

725.5 

483.7 

New  Questionnaire  . 

1225 

1 

0.75 

918.8 

612.5 

Food  Questionnaire  1  . . 

612 

1 

0.5 

306.0 

204.0 

Food  Questionnaire  2  . 

612 

1 

0.668 

408.8 

272.5 

Opinion  form  . 

1225 

1 

0.167 

204.6 

136.4 

Blood  substudy  . 

240 

2 

0.25 

120.0 

80.0 

Total . 

2700 

5884.6 

3923.0 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the 
proposed  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  shall  have  practical  utility; 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

DIRECT  COMMENTS  TO  OMB;  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 


information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Amy  F. 
Subar,  Ph.D.,  Project  Officer,  National 
Cancer  Institute,  EPN  313,  6130 
EXECUTIVE  BLVD  MSC  7344, 
BETHESDA  MD  20892-7344,  or  call 
non-toll-free  number  (301)  496-8500,  or 
FAX  your  request  to  (301)  435-3710,  or 
E-mail  your  request,  including  your 

address,  to  amy _ subar@nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  April  9, 1997. 

Nancie  L.  Bliss, 

OMB  Project  Clearance  Liaison. 

[FR  Doc.  97-10549  Filed  4-23-97;  8:45  am] 
BILUNG  CODE  4 1 40-01 -M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities  Under  OMB  Review 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)443-8005. 

Access  to  Community  Care  and 
Effective  Services  and  Supports 
(ACCESS)  Evaluation  Study;  Revision 

The  Center  for  Mental  Health  Services 
(CMHS)  will  continue  an  evaluation 
study  that  is  assessing  service  systems 
integration  (SI)  approaches  for  homeless 
persons  with  serious  mental  illnesses. 
The  evaluation  study  will  collect  data 
through  interviews  with  homeless 
persons  with  serious  mental  illness  and 
providers  of  services  to  homeless 
persons.  SI  sites  will  be  contrasted  with 
comparison  sites  to  assess  the  impact  of 
SI.  The  evaluation  will  describe 
approaches  to  SI,  processes  by  which  SI 
takes  place,  factors  that  influence  SI, 
and  the  impact  that  SI  has  on  homeless 
persons  with  serious  mental  illness.  The 
estimated  annualized  burden  is  shown 
below. 


Number  of  re- 

No.  of  re- 

Average  bur- 

Total  burden 

Total 

spondents  (5 

sponses  per  re¬ 
spondent  . 

den  per  re- 

hours  (5 

annualized 

years) 

sponse 

years) 

burden  hours 

Clients  (Homeless  Persons) 
Service  Providers  .... . 


7,200 

1,426 


.98 

.11 


18,702 

12,147 


3,740 

2,429 


20015 


Federal  Register  /  Vol.  62,  No.  79  /  Thursday,  April  24,  1997  /  Notices 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10236,  Washington, 
D.C.  20503. 

Dated:  April  15, 1997. 

Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  97-10586  Filed  4-23-97;  8:45  ami 
BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Minority  Fellowship  Program 

AGENCY:  Center  for  Mental  Health 
Services  (CMHS),  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  planned  award  for 
renewal  of  a  clinical  training  grant 
under  the  Minority  Fellowship  Program 
(MFP)  to  the  American  Psychological 
Association  (APA). 

SUMMARY:  SAMHSA’s  CMHS  plans  to 
award  a  renewal  MFP  grant  to  the  APA 
for  the  clinical  training  of  pre-/post- 
doctoral  level  psychology  trainees  who 
plan  service  careers  working  with  ethnic 
minority  populations  with  mental  and 
addictive  health  disorders.  The  project 
period  for  the  renewal  grant  is 
anticipated  to  be  3  years.  The  first  year 
will  be  funded  at  approximately 
$400,000. 

This  is  not  a  general  request  for 
applications.  The  renewal  clinical 
training  grant  will  only  be  made  to  the 
APA  based  on  the  receipt  of  a 
satisfactory  application  that  is 
considered  to  have  sufficient  merit  by 
an  Initial  Review  Group  and  the  CMHS 
National  Advisory  Council. 

Authority:  The  award  will  be  made  under  the 
authority  of  section  303  of  the  Public  Health 
Service  (PHS)  Act.  The  authority  to 
administer  this  program  has  been  delegated 
to  the  Director,  CMHS.  The  Catalog  of 
Federal  Domestic  Assistance  number  for  this 
program  is  93.244. 

Background 

Section  303  of  the  PHS  Act  assigns 
the  Director  of  CMHS  certain 
responsibility  for  the  clinical  training  of 
mental  health  professionals  including 
those  concerned  with  the  treatment  of 
underserved  priority  populations;  i.e., 
adults  with  serious  mental  illness; 


children  with  serious  emotional 
disturbance;  elderly,  ethnic  minority 
and/or  rural  populations  with  mental 
and  addictive  disorders.  The  lack  of 
suitably  trained  professionals  is 
considered  to  be  a  major  cause  of  the 
lack  of  access  for  ethnic  minority 
communities  to  appropriate  mental 
health  and  substance  abuse  services. 
Accordingly,  CMHS  has  the 
responsibility  for  providing  support  to 
facilitate  the  entry  of  ethnic  minority 
students  into  mental  health  careers  and 
increase  the  number  of  professionals 
trained  at  the  doctoral-level  to  teach, 
administer,  and  provide  direct  mental 
health  and  substance  abuse  services  to 
ethnic  minority  communities. 

Over  the  past  several  decades,  the 
Federal  mental  health  clinical  training 
program  at  CMHS  (and  previously  at  the 
National  Institute  of  Mental  Health 
[NIMH])  has  addressed  this  gap 
primarily  by  attempting  to  increase  the 
numbers  of  professionals  who  wish  to 
dedicate  themselves  to  serving  ethnic 
minority  populations  with  mental  and 
addictive  disorders. 

A  renewal  application  may  be 
submitted  only  by  the  APA.  This 
professional  organization  has  unique 
access  to  those  students  entering  the 
profession  of  psychology.  The  field  of 
psychology  has  been  nationally 
recognized  for  decades  as  part  of  the 
four  core  mental  health  disciplines, 
along  with  psychiatry,  nursing  and 
social  work.  The  American  Psychiatric 
Association,  the  American  Nursing 
Association,  and  the  Counsel  on  Social 
Work  Education  also  have  ongoing 
CMHS  MFP  grant  support.  Psychologists 
provide  part  of  an  essential  core  of 
services  for  individuals  with  serious 
mental  illness  and  also  less  severe 
mental  disorders. 

The  APA  is  the  largest  national 
professional  psychologists’  organization 
in  the  country.  The  APA  and  its 
affiliates  have  activities  in  all  major 
areas  of  national  policies  affecting 
psychology  as  a  profession,  including 
education  and  training. 

The  APA,  along  with  its  affiliates,  has 
direct  involvement  in  curriculum 
development,  school  accreditation,  and 
pre-/post-doctoral  training.  The  APA 
has  had  decades  of  experience  in 
working  directly  with  university 
training  programs  in  its  respective  field. 

Because  of  the  above  unique 
characteristics  and  long  experience, 
NIMH,  the  original  funding  agency, 
chose  APA  as  the  exclusive 
representative  for  the  field  of 
psychology.  For  over  20  years,  the  APA 
has  administered  the  MFP  exceptionally 
well,  recruited  excellent  students, 
assured  that  all  program  requirements 


were  satisfied,  and  effectively 
monitored  the  progress  of  fellows 
during  and  after  the  fellowship  period. 
The  MFP  grantee  continues  in  its 
unique  position  to  represent  this  core 
mental  health  discipline  and  eligibility 
for  continuation  funding  has  been 
restricted  to  it  accordingly. 

Therefore,  because  the  APA’s  grant 
support  will  end  in  FY  1997,  CMHS  is 
providing  additional  support  for  up  to  3 
years  via  a  renewal  grant  award. 

FOR  FURTHER  INFORMATION:  Questions 
concerning  the  CMHS  MFP  may  be 
directed  to  Paul  Wohlford,  Ph.D., 
Human  Resources  Planning  and 
Development  Branch,  CMHS,  Room 
15C-18,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
4257. 

Dated:  April  18, 1997. 

Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  97-10543  Filed  4-23-97;  8:45  am] 
BILLING  CODE  4182-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-54] 

Submission  for  OMB  Review: 

Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  May  27, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
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SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  April  17, 1997. 

David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Rental 
Rehabilitation  Program. 

Office:  Community  Planning  and 
Development. 

OMB  Approval  Number:  2506-0080. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Although  the  Rental  Rehabilitation 
Program  has  been  terminated,  the 
statute  originally  authorizing  the 
Program  imposes  data  collection  and 
reporting  requirements  upon  HUD  and 
grantees — State  and  local  governments. 
The  information  will  be  used  by  HUD  to 
continue  to  monitor  program  grant 
funds  and  to  satisfy  statutory  reporting 
requirements. 

Form  Number:  HUD4Q014,  40014-A, 
40014-B, 40018, 40021,  40022  and 
40070. 

Respondents:  State,  Local,  or  Tribal 
Government  and  the  Federal 
Government. 

Frequency  of  Submission:  Annually, 
On  Occasion,  and  Recordkeeping. 

Reporting  Burden: 


Number  of 

Frequency  of 

Hours  per 

Burden 

respondents 

response 

response 

hours 

Annual  Reporting  . 

.  225 

1 

6.48 

1,459 

Recordkeeping  . 

.  225 

1 

4.00 

900 

Total  Estimated  Burden  Hours:  2,359. 
Status:  Reinstatement,  with  changes. 
Contact:  Franklin  Price,  HUD,  (202) 
708-2094  x4572,  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

IFR  Doc.  97-10635  Filed  4-23-97;  8:45  am] 

BILLING  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-65] 

Submission  for  OMB  Review: 

Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  May  27, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 


Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  April  17, 1997. 

David  S.  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Procedures  for 
Appealing  Section  8  Rent  Adjustments. 

Office:  Housing. 

OMB  Approval  Number:  2502-0446. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 

When  the  rent  increase  requests  of 
certain  cooperative,  subsidized,  and  202 
projects  are  denied,  in  full  or  in  part, 
owners  may  submit  to  HUD  an  appeal 
letter  outlining  the  basis  for  the  appeal. 

Form  Number:  None. 

Respondents:  Business  or  Other  For- 
Profit,  the  Federal  Government,  and 
Not-For-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 
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' 

Number  of 
respondents 

Frequency  of 
response 

Hours  per 
response 

s  Burden  hours 

Appeal  Letter . 

.  1,250 

1 

1 

2,500 

Total  Estimated  Burden  Hours:  2,500. 
Status:  Reinstatement,  without 
changes. 

Contact:  Barbara  D.  Hunter,  HUD, 
(202)  708-3944,  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

[FR  Doc.  97-10636  Filed  4-23-97;  8:45  am) 
BILUNG  CODE  4210-01 -M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-421 2-N-02] 

Submission  for  OMB  Review: 

Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due  date,  May  5, 

1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 


proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Safe  Neighborhood 
Grants  (SNG). 

OMB  Control  Number:  2502-xxxx. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  collection  is  required  in 
connection  with  HUD’s  proposed 
issuance  of  a  Notice  of  Funding 
Availability  (NOFA)  that  will  announce 
the  availability  of  $20,000,000  in  grant 
funds  authorized  under  the  Department 
of  Veterans  Affairs  and  Housing  and 
Urban  Development  and  Independent 
Agencies  Appropriations  Act,  1997 
(Public  Law  No.  104-204, 110  Stat  2874, 
approved  9/26/96. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  emergency 
processing,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  Office  of  Housing  is 
requesting  OMB  approval  by  May  2," 
1997. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  Agency  form  number,  if  applicable; 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
amended. 

Dated:  April  17, 1997. 

David  S.  Cristy, 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Notice  of  Funding 
Availability  for  the  Federally  Assisted 
Low-Income  Safe  Neighborhood  Grants 
Program  (FR— 4212) 

Office:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner 

OMB  Approval  Number:  None 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Owners  and  operators  of  low-income 
housing  must  apply  for  grants  to  use  in 
eliminating  security  and  crime  problems 
in  Federally  assist&d  low-income 
housing.  The  application  process 
includes  establishing  local  partnership 
with  City  officials,  law  enforcement, 
residents  and  other  officials  to  develop 
a  plan,  certifying  compliance  with  HUD 
requirements  and  outlining  a 
comprehensive  security  and  crime 
prevention  and  reduction  program. 

Form  Number:  SF-424, 424A,  SF- 
LLL,  HUD-50070  and  2880. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  On 
Occasion  and  Annually. 

Reporting  Burden: 


Number  of 

Frequency  of 

Hours  per 

-  Burden  hours 

respondents 

response 

response 

Application . 

.  1,000 

1 

40 

40,000 
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Total  Estimated  Burden  Hours: 
40,000. 

Status:  New. 

Contact:  Michael  Diggs,  HUD,  (202) 
708-0558,  ext.  2514,  Joseph  F.  lackey, 
Jr.,  OMB,  (202)  395-7316. 

IFR  Doc.  97-10637  Filed  4-23-97;  8:45  am) 
BILLMG  CODE  421 0-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
Development  of  the  Palau  Compact 
Road,  Babel daob  Island,  Republic  of 
Palau 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the 
Interior  announces  that  the  Draft 
Environmental  Impact  Statement  (EIS) 
for  development  of  the  Palau  Compact 
Road,  Babeldaob  Island,  Republic  of 
Palau  is  available  for  public  review  and 
comment. 

DATES:  The  Office  of  the  Secretary  will 
consider  written  information  and 
comments  on  the  Draft  Environmental 
Impact  Statement  received  by  June  9, 
1997. 

ADDRESSES:  Comments  on  the  Draft  EIS 
should  be  submitted  to  Mr.  Allen  Chin, 
CEPOD-ET-E,  U.S.  Army  Engineer 
District,  Honolulu,  Fort  Shafter,  HI 
96858-5440.  Copies  of  this  document 
may  be  obtained  by  writing  to  the  above 
address  or  by  calling  808-438-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Allen  Chin,  CEPOD-ET-E,  U.S. 
Army  Engineer  District,  Honolulu,  Fort 
Shafter,  HI  96858-5440,  telephone  (808) 
438-6974. 

SUPPLEMENTARY  INFORMATION:  The 

proponent  for  the  Proposed  Action 
discussed  in  the  Draft  Environmental 
Impact  Statement  (DEIS)  is  the  United 
States  Department  of  the  Interior  as 
program  manager  and  on  behalf  of  the 
United  States  of  America. 

Operating  under  the  authority  of  the 
Compact  of  Free  Association  which 
became  effective  on  October  1, 1994,  the 
United  States  of  America  agreed  to 
assist  the  Republic  of  Palau  in  its  efforts 
to  advance  the  economic  development 
and  self-sufficiency  of  the  people  of 
Palau.  Concomitantly,  the  two 
governments  entered  into  a  joint 
agreement  for  the  construction  of  a 
major  road  system  on  the  island  of 
Babeldaob  in  accordance  with  section 
212(a)  of  the  Compact  of  Free 


Association  and  as  implemented  by 
certain  nation-to-nation  agreements. 

The  Department  of  the  Interior 
published  a  Notice  of  Intent  to  prepare 
a  Draft  Environmental  Impact  Statement 
in  the  Federal  Register  on  March  7, 

1996.  Scoping  meetings  were  held  for 
governmental  agencies  and  the  public 
on  April  24, 1996.  Intensive  scoping 
was  also  conducted  during  a  Social 
Impact  Assessment  prepared  under 
contract  for  the  Department  of  the 
Interior. 

The  Proposed  Action  in  the  DEIS  calls 
for  construction  of  a  safe,  high-quality, 
all-weather,  two-lane  vehicular  road 
system  on  the  island  of  Babeldaob.  This 
roadway  has  been  configured  as  a  loop 
system  with  a  northern  spur  to  serve  as 
a  direct  transportation  and 
communication  link  between  the  10 
states  on  Babeldaob  Island. 

Additionally,  the  road  would  provide 
access  through,  or  proximal  to,  known 
areas  having  potential  for  agricultural, 
forestry,  mining  and  quarrying,  industry 
and  tourism,  and  water  resource  and 
port  development.  It  would  also  provide 
a  land-based  transportation  corridor  to 
and  from  the  proposed  site  of  the 
Republic  of  Palau’s  new  capital  in 
Melekeok  State. 

In  addition  to  the  Proposed  Action, 
the  following  three  primary  alternatives 
were  assessed:  Alternative 
Transportation  Systems,  Alternative 
Roadway  Alignment  Schemes,  and  No 
Action.  Alternatives  Transportation 
Systems  include  enhanced  use  of 
coastal  waters  and  the  ocean  as  a  transit 
surface  by  wind-powered  sailing  craft, 
individually-owned  motorized  vessels, 
or  water  buses  and  ferries,  and  a  land- 
based  mass  transit  system  such  as  a  bus 
system  with  exclusive  roadway,  fixed 
guideway,  or  rail  system.  Alternative 
Roadway  Alignment  Schemes  include  a 
single  north-south  roadway  alignment 
along  the  central  axis  (spine)  of 
Babeldaob  Island,  and  a  radial  system 
converging  on  the  future  Republic  of 
Palau  capital  to  be  sited  in  Melekeok 
State.  No  Action  refers  to 
noncompliance  with  section  212(a)  of 
the  Compact  of  Free  Association  and 
certain  nation-to-nation  agreements,  no 
provision  for  a  new,  paved  roadway 
system,  and  perpetuation  of  the  existing 
land-based  transportation  system  on 
Babeldaob  Island. 

The  selection  of  a  Proposed  Action  in 
the  Draft  EIS  does  not  constitute  a  final 
decision.  The  Final  EIS,  as  well  as 
comments  submitted  on  the  Draft  EIS, 
will  be  used  by  the  Department  of  the 
Interior  in  reaching  a  final  decision  and 
developing  a  final  array  of  measures  to 
avoid,  reduce,  or  mitigate  adverse 
impact.  The  Record  of  Decision  will  be 


approved  at  least  30  days  after 
publication  of  the  Final  EIS  to  allow  for 
public  review  and  comment. 

Supplemental  NF.PA  documents  may 
be  prepared  after  contract  award  to 
address  any  substantive  changes  from 
the  Proposed  Action  or  substantive 
change  in  environmental  impacts. 

A  Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  will 
also  be  published  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
in  the  Federal  Register  and  by  the 
Department  of  the  Interior  in 
newspapers  in  the  Republic  of  Palau. 
Ferdinand  Aranza, 

Deputy  Director,  Office  of  Insular  Affairs, 
Department  of  the  Interior. 

[FR  Doc  97-10553  Filed  4-23-97;  8:45  ami 

BILLING  CODE  4310-RK-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq .): 

PRT— 827386 

Applicant:  Larry  L.  Hagebusch,  Long  Beach, 
CA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  ( Damaliscus  pygargus 
dorcas )  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-826217 

Applicant:  Lawrence  T.  Epping,  Salem,  OR. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
bontebok  ( Damaliscus  pygargus  dorcas ) 
culled  from  a  captive  herd  maintained 
under  the  management  program  of  the 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

PRT— 827581 

Applicant:  National  Museum  of  Natural 
History,  Washington,  D.G 

The  applicant  requests  a  permit  for 
the  import  of  the  skins,  skulls  and 
skeletal  elements  from  three  male 
Severtsov’s  wild  sheep,  [Ovis  ammon 
servertzovi )  taken  in  Uzbekistan  in  1995 
for  the  purpose  of  scientific  research  on 
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genetics  and  as  voucher  specimens  for 
this  subspecies. 

PRT-827582 

Applicant:  Rogue  River  National  Forest, 
Medford,  OR. 

The  applicant  requests  a  permit  for 
the  export  of  10  flight  feathers  of  the 
American  peregrine  falcon  ( Falco 
peregrinus  anatum)  collected  as  post- 
molt  salvage  from  nests  in  the  wild  for 
the  purpose  of  scientific  research  in 
genetic  identification. 

PRT— 827692 

Applicant:  San  Antbnio  Zoological  Gardens 
and  Aquarium,  San  Antonio,  TX 

The  applicant  requests  a  permit  to 
import  one  captive-bred  Mauritius  pink 
pigeon  ( Columbia  mayeri)  from  the 
Jersey  Wildlife  Preservation  Trust, 
Channel  Islands,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  captive-breeding. 

PRT— 827616 

Applicant:  Mote  Marine  Laboratory,  Sarasota, 
FL 

The  applicant  request  a  permit  to 
import  eggs  and  fry  from  Shortnose 
sturgeon  ( Acipenser  brevirostrum )  from 
Huntsman  Marine  Laboratory,  New 
Brunswick,  Canada,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research. 
PRT-827887 

Applicant:  T.I.G.E.R.S.,  Surfside  Beach,  SC 

The  applicant  requests  a  permit  to 
export  and  re-import  captive-bom 
Mandrill  ( Mandrillus  sphinx)  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notificatation  covers  activities  by  the 
applicant  over  a  three  year  period. 
PRT-827888 

Applicant:  Saipan  Zoo,  Saipan,  Mariana 
Island 


The  applicant  requests  a  permit  to 
import  three  live  Saltwater  Crocodiles 
from  Diego  Blanco  and  Raymond 
Alvarez,  of  Koror,  Palau,  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species  through  conservation  education. 
PRT— 823123 

Applicant:  Detroit  Zoological  Park,  Royal 
Oak,  MI 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  two 
Tartaruga  ( Podocnemis  expansa )  from 
the  Miami  Metrozoo,  Miami,  FL  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  propogation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  sea.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

PRT— 766818 

Applicant:  Alaska  Science  Center, 

Anchorage,  AX. 

Type  of  Permit:  Scientific  Research, 
amendment. 

Name  and  Number  of  Animals: 
Alaskan  sea  otter  ( Enhydra  1.  lutris),  as 
described  below. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
an  amendment  to  the  permit,  766818,  to 
lethally  take  up  to  10  male  and  10 
female  otters  that  have  eluded  all  other 
recapture  attempts  for  recovery  of 
implanted  TDR  transmitters. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Alaskan 
waters  as  currently  authorized  under 
permit  766818. 


Period  of  Activity:  through  expiration 
date  of  permit  766818. 

PRT— 801652 

Applicant:  Alaskan  Science  Resource  Center, 

Anchorage,  AK. 

Type  of  Permit:  Scientific  Research. 

Name  and  Number  of  Animals: 

Walrus  ( Odobenus  rosmarus),  230. 

Summary  of  Activity  to  be 
Authdrized:  The  applicant  has  requested 
an  amendment  to  the  permit  for 
scientific  research  of  Pacific  walrus  in 
Alaska  to  include  hot  branding  as  an 
authorized  take  activity.  No  additional 
animals  will  be  taken  specifically  for 
hot  branding. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Alaska. 

Period  of  Activity:  through  12/31/ 
2000,  the  expiration  date  of  the  current 
permit. 

PRT-826442 

Applicant:  Grayson  County  Bank  Museum, 

Sherman,  TX. 

Type  of  Permit:  Public  Display. 

Name  and  Number  of  Animals:  polar 
bear  ( Ursus  maritimus );  1. 

Summary  of  Activity  to  be 
Authorized:  the  aplicant  has  requested  a 
permit  to  import  a  taxidermied  and 
mounted  polar  bear  for  the  purposes  of 
public  display. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  donated  by  a 
U.S.  sport  hunter  who  took  the  bear  in 
a  legal  sport  hunt  from  the  Baffin  Bay 
polar  bear  population,  NWT,  Canada. 

Period  of  Activity:  Up  to  five  years 
from  date  of  permit  issuance,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

The  following  applicants  have  each 
requested  a  permit  to  import  a  sport- 
hunted  polar  bear  ( Ursus  maritimus) 
from  the  Northwest  Territories,  Canada 
for  personal  use. 


Applicant/address 


Charles  Foikman,  Dousman,  Wt  . 

Dick  Jacobs,  Montesano,  WA  . 

Toby  Johnson,  Sheridan,  WY  . 

John  Munsinger,  Mills,  WY  .... . 

Robert  McClimon,  Pottstown,  PA . 

John  Garrett,  Sulphur,  KY . 

Robert  Deliqans,  Sherman,  TX  . 

James  Gall,  Shelby,  Ml  . 

Roger  Wendel,  Vancouver,  WA  . 

J.  Martin  Benchoff,  Waynesboro,  PA  ... 

Lee  Gatzke,  Tulare,  SD . 

Bruce  Moe,  Belleyue,  WA  . 

Horst  Baier,  Miami,  R . 

Fred  McMillan,  Ridgeland,  MS . 


Population 


Northern  Beaufort 
. do - 


Southern  Beaufort  _ 

. do - - - 


PRT- 


827523 

827627 

827628 

828001 

827774 

827772 

828114 

828117 

828118 

828120 

827521 

826756 

828003 

828002 
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Applicant/address 


Philip  Majerus,  Fond  du  Lac,  Wl  . 

Nick  Mueller,  Campbellsport,  Wi  . 

John  Dale  Powers,  Baton  Rouge,  LA 

Marvin  Schick,  Meadville,  PA . 

Ken  Semelsberger,  Strongsville,  OH  . 

Patrick  O’Neill,  St.  Cloud,  MN  . 

George  Heller,  Webster  City,  IA . 

Jerome  Miner,  Grand  Rapids,  MN  .... 

Leonard  Guldman,  Aurora,  CO  . 

Floyd  R.  Hardesty,  Tulsa,  OK  . 


Population 


. do . 

. do . 

. do . 

. do . 

McClintock  Channel 

. do . 

Viscount  Melville  .... 

Foxe  Basin . 

Parry  Channel . 

Davis  Strait  . 


PRT- 


827892 

827891 

827771 

827081 

827520 

827088 

827517 

827652 

827651 

827650 


Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 

The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  April  18, 1997. 

Karen  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

1FR  Doc.  97-10557  Filed  4-23-97;  8:45  am] 

BILLING  CODE  4310-65-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Programmatic 
Environmental  Impact  Statement  on 
Impacts  of  Artificial  Salmon  and 
Steelhead  Production  Strategies  in  the 
Columbia  Basin 

AGENCIES:  U.S.  Fish  and  Wildlife 
Service,  (lead  agency),  National  Marine 
Fisheries  Service,  Bonneville  Power 
Administration  (cooperating  agencies). 
ACTION:  Notice  of  Extension  of  Comment 
Period. 

SUMMARY:  As  announced  in  the  Federal 
Register  on  February  21, 1997  (FR,  Vol. 
62,  No.  35,  p.  8034),  the  U.S.  Fish  and 
Wildlife  Service  (Service)  requested 
comments  on  the  Draft  Programmatic 
Environmental  Impact  Statement  be 
received  by  May  1, 1997.  This  notice 


announces  the  Service  has  extended  the 
comment  period. 

DATES:  Written  comments  are  requested 
by  June  2, 1997. 

ADDRESS  WRITTEN  COMMENTS:  Send 
comments  to  PEIS  Team  Leader,  U.S. 
Fish  and  Wildlife  Service,  911  NE  11 
Ave,  Portland,  Oregon,  97232-4181. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Hillwig,  U.S.  Fish  and  Wildlife  Service, 
Telephone:  503-872-2766  or  Dave 
Riley,  Telephone:  503-226-2460. 

Dated:  April  17, 1997. 

Thomas  ).  Dwyer, 

Acting  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service. 

[FR  Doc.  97-10594  Filed  4-23-97;  8:45  am] 

BILLING  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 
Technology  Transfer  Act  of  1986 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice  of  proposed  Cooperative 
Research  and  Development  Agreement 
(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  International 
Software  Engineering,  Negaunee, 
Michigan.  The  purpose  of  the  CRADA  is 
to  jointly  research  and  develop  a  PC- 
based  version  of  the  Spatial  Data 
Transfer  Standard-Common  Software 
Platform.  Any  other  organization 
interested  in  pursuing  the  possibility  of 
a  CRADA  for  similar  kinds  of  activities 
should  contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Acting  Chief  of  Research,  U.S. 
Geological  Survey,  National  Mapping 
Division,  500  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192;  Telephone  (703)  658-4643, 
facsimile  (703)  648-4706;  Internet 
“ebrunson@usgs.gov”. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  B.  Brunson,  address  above. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  April  14, 1997. 

Richard  E.  Witmer, 

Acting  Chief,  National  Mapping  Division. 

[FR  Doc.  97-10627  Filed  4-23-97;  8:45  am] 
BILUNG  CODE  431 0-31 -M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice  of  proposed  Cooperative 
Research  and  Development  Agreement 

(CRADA)  negotiations. 

- 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
Spitz,  Inc.,  Chadds  Ford,  Pennsylvania. 
The  purpose  of  the  CRADA  is  to  jointly 
research  and  develop  3D  and  immersive 
technology  display  capabilities  for 
USGS  Earth  science  data.  Any  other 
organization  interested  in  pursuing  the 
possibility  of  a  CRADA  for  similar  kinds 
of  activities  should  contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Acting  Chief  of  Research  and 
Development,  U.S.  Geological  Survey, 
National  Mapping  Division,  500 
National  Center,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia  20192; 
Telephone  (703)  648—4637,  facsimile 
(703)  648-4706;  Internet 
“ebnmson@usgs.gov”. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  B.  Brunson,  address  above. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  April  14, 1997. 

Richard  E.  Witmer, 

Acting  Chief,  National  Mapping  Division. 

[FR  Doc.  97-10630  Filed  4-23-97;  8:45  am] 
BILUNG  CODE  4313-31  -M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-1 430-01;  WYW-122360] 

Notice  of  Realty  Action;  Direct  Sale  of 
Public  Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action,  sale  of 
public  lands  in  Sublette  County. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
lands  described  below  are  suitable  for 
public  sale  under  Section  203  and 
Section  209  of  the  Federal  Land 
Management  Policy  Act  of  1976,  43 
U.S.C.  1713, 1719. 

Sixth  Principal  Meridian 

T  30  N.,R.  Ill  W. 

Section  22,  WV2NEV4,  NEVtSWV.,  NWV« 
SEV4. 

These  lands  contain  160  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Theiss,  Area  Manager,  Bureau  of 
Land  Management,  Pinedale  Resource 
Area,  P.O.  Box  768,  Pinedale,  Wyoming 
82941, 307-367-4358. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  and  mineral  estates, 
excepting  oil  and  gas,  to  Sublette 
County  and  Teton  County,  pursuant  to 
Section  203  and  Section  209  of  the 
Federal  Land  Management  Policy  Act  of 
1976,  43  U.S.C.  1713, 1719.  Sublette 
County  and  Teton  County  wish  to 
acquire  the  lands  for  future  landfill 
purposes. 

The  proposed  direct  sale  to  Sublette 
County  and  Teton  County  would  be 
made  at  fair  market  value.  Additionally, 
Sublette  County  and  Teton  County  will 
be  required  to  submit  a  nonrefundable 
application  fee  of  $50.00  in  accordance 
with  43  CFR  Subpart  2720,  for 
conveyance  of  all  unreserved  mineral 
interests  in  the  lands. 

The  proposed  sale  is  consistent  with 
the  Pinedale  Resource  Area 
Management  Plan  and  would  serve 
important  public  objectives  which 
cannot  be  achieved  prudently  or 
feasibly  elsewhere.  The  lands  contain 
no  other  known  public  values.  The 
planning  document  and  environmental 
assessment/land  report  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management,  Pinedale  Resource  Area 
Office,  Pinedale,  Wyoming. 

Conveyance  of  the  above  public  lands 
will  be  subject  to: 


1.  Reservation  of  a  right-of-way  for 
ditches  and  canals  pursuant  to  the  Act 
of  August  30, 1890,  43  U.S.C.  945. 

2.  Reservation  of  oil  and  gas  to  the 
United  States. 

The  public  lands  described  above 
shall  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effect  will  end 
upon  issuance  of  the  patent  or  270  days 
from  the  date  of  the  publication, 
whichever  comes  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management, 
District  Manager,  Rock  Springs,  280 
Highway  191  North,  Rock  Springs, 
Wyoming  82901.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections  this  proposed  realty 
action  will  become  final. 

Dated:  March  25, 1997. 

Leslie  A.  Theiss, 

Area  Manager. 

[FR  Doc.  97-10587  Filed  4-23-97;  8:45  am] 
BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-076-07-1 6 1 0-00] 

Notice  of  Intent  To  Amend  the  Grand 
Junction  Resource  Area,  Resource 
Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  amend  the 
Grand  Junction  Resource  Area  Resource 
Management  Plan,  1987  (RMP),  to 
address  changes  proposed  in  the 
Gunnison  River  Bluffs  Public  Use  Plan, 
1995,  arid  to  designate  a  road  as  open 
for  motor  vehicle  use  in  a  currently 
closed  area  in  the  Town  of  Palisade 
watershed. 


SUMMARY:  Pursuant  to  the  Federal  Land 
Policy  and  Management  Act  and  the 
National  Environmental  Policy  Act,  the 
Bureau  of  Land  Management  (BLM), 
Grand  Junction  Resource  Area,  is 
proposing  to  amend  the  Grand  Junction 
Resource  Area  RMP,  by  adopting  those 
portions  of  the  Gunnison  River  Bluffs 
Public  Use  Plan  and  the  Grand  Mesa 
Slopes  Management  Plan  pertaining  to 
public  lands.  These  plans  were 
developed  through  collaborative 


processes  that  meet  the  requirements  of 
43  CFR  1610.5-7. 

DATES:  An  Environmental  Assessment 
and  draft  Finding  Of  No  Significant 
Impact  has  been  prepared  on  the 
proposed  amendment  and  is  available 
for  public  comment  from  May  1  to  June 
2, 1997. 

SUPPLEMENTARY  INFORMATION:  The  Grand 
Junction  Resource  Area  RMP,  approved 
in  1987,  is  being  proposed  for 
amendment  to  incorporate  current 
management  plans  in  the  Gunnison 
River  Bluffs  and  Grand  Mesa  Slopes 
areas.  Public  comments  received  on  the 
Environmental  Assessment  will  be 
considered  by  the  BLM  State  Director  in 
reaching  a  decision  on  this  proposed 
amendment.  Public  notice  of  the 
proposed  decision  will  be  issued 
following  the  comment  period.  Only 
those  who  have  participated  in  this 
amendment  process  will  have  standing 
to  protest  the  proposed  decision. 

The  Gunnison  River  Bluffs  Public  Use 
Plan  was  developed  with  Mesa  County, 
Colorado  to  address  management  of 
about  eight  square  miles  of  county, 
private,  and  BLM  administered  public 
lands  in  the  vicinity  of  the  Gunnison 
River  and  the  Mesa  County  Landfill. 
BLM  administered  public  lands  in  this 
area  had  been  identified  for  potential 
disposal  and  are  now  being  identified 
for  retention  or  exchange  to  meet 
Gunnison  River  Bluffs  planning 
objectives.  The  BLM  administered 
public  lands  are  also  being  designated 
as  closed  to  motor  vehicle  use  as  part  of 
the  Gunnison  River  Bluffs  Public  Use 
Plan. 

The  Grand  Mesa  Slopes  Management 
Plan,  an  80  square  mile  “Open  Space,” 
has  also  been  developed  with  Mesa 
County  and  numerous  other  local 
governmental  entities  and  landowners. 
Mesa  County,  the  Town  of  Palisade,  and 
BLM  have  modified  the  Grand  Mesa 
Slopes  Management  Plan  in  the  Palisade 
watershed  to  allow  for  motor  vehicle 
travel  on  the  “Power  Line  Road”  to 
improve  access  into  the  Chalk  Mountain 
area,  in  an  area  that  had  formerly  been 
designated  closed  to  motor  vehicle  use. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
comments  or  additional  information 
contact  Carlos  Sauvage,  Realty 
Specialist,  BLM  Grand  Junction 
Resource  Area,  2815  H.  Road,  Grand 
Junction,  Colorado,  81506,  or  phone 
(970) 244-3022. 

Dated:  April  11, 1997. 

Mark  Morse, 

District  Manager. 

[FR  Doc.  97-10618  Filed  4-23-97;  8:45  am] 

BILUNG  COOE  4310-JB-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
American  Recovery  Company,  et  al.. 

Civil  Action  No.  95-1590,  was  lodged 
on  March  26, 1997  with  the  United 
States  District  Court  for  the  Western 
District  of  Pennsylvania.  The  United 
States  filed  this  action  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (“CERCLA”)  to  recover  past  and 
future  response  costs  incurred  at  or  in 
connection  with  the  Municipal  and 
Industrial  Disposal  Company  Site.  The 
Consent  Decree  requires  defendant  the 
City  of  McKeesport  to  pay  $22,750  to 
reimburse  a  portion  of  the  United  States’ 
past  costs  associated  with  the 
investigation  and  clean  up  of  the 
Municipal  &  Industrial  Disposal 
Company  Superfund  Site  ('‘Site”), 
located  in  Elizabeth  Township, 
Pennsylvania. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
horn  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 
American  Recovery  Company,  et  al.,  DO 
Ref.  #90-11-2-949. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  633  Post  Office  & 
Courthouse,  7th  &  Grant  Streets, 
Pittsburgh,  PA  15219;  the  Region  in 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 

D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 

20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $4.75  (25  cents 
per  page  reproduction  costs)  for  each 
decree,  payable  to  the  Consent  Decree 
Library. 

Joel  M.  Grose, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-10622  Filed  4-23-97;  8:45  ami 

BILLING  COOK  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  The  Sanitary  District  of 
Hammond,  et  al..  Civil  Action  No.  2:93 
CV  225  JM,  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Indiana  on  March  24, 1997. 
This  proposed  consent  decree  would 
resolve  the  United  States’  civil  claims 
against  the  Town  of  Griffith,  Indiana 
under  the  Clean  Water  Act,  as  amended, 
33  U.S.C.  §  1251  et  seq.  Under  the  terms 
of  the  proposed  consent  decree,  Griffith 
will  pay  a  civil  penalty  of  $132,000 — to 
be  divided  between  the  United  States 
($79,200)  and  the  State  of  Indiana 
($52,800) — and  perform  injunctive 
relief. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  The 
Sanitary  District  of  Hammond,  et  al.. 
Civil  Action  No.  2:93  CV  225  JM,  and 
the  Department  of  Justice  Reference  No. 
90-5— 1—1— 3308A. 

The  proposed  consent  decree  may  be 
examined  at  Office  of  the  United  States 
Attorney,  Northern  District  of  Indiana, 
1001  Main  Street,  Suite  A;  Dyer,  IN 
46311;  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago,  IL 
60604-3590;  and  at  the  Consent  Decree 
Library,  1120  G  Street  NW.,  4th  floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street  NW.,  4th  floor,  Washington,  DC 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $7.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-10621  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Federal  Trade  Commission 

Request  for  Comments  on  Proposed 
Agreement  Between  the  Government 
of  the  United  States  of  America  and  the 
Government  of  Australia  on  Mutual 
Antitrust  Enforcement  Assistance 

AGENCY:  Department  of  Justice  and 
Federal  Trade  Commission. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  7  of  the 
International  Antitrust  Enforcement 
Assistance  Act,  15  U.S.C.  6206  (LAEAA), 
the  Attorney  General,  with  the 
concurrence  of  the  Federal  Trade 
Commission  (Commission),  hereby 
publishes  and  requests  public  comment 
on  the  text  of  a  proposed  Agreement 
between  the  Government  of  the  Untied 
States  of  America  and  the  Government 
of  Australia  on  Mutual  Antitrust 
Enforcement  Assistance.  The  Attorney 
General  and  the  Commission  have 
concluded  that  the  proposed  agreement 
satisfies  the  requirements  of  the  LAEAA. 
The  proposed  agreement,  if  entered  into 
by  the  Untied  States  and  Australia, 
would  be  the  first  mutual  antitrust 
enforcement  assistance  agreement 
entered  into  pursuant  to  the  lAEAA. 
Comments  on  this  draft  agreement 
should  be  submitted  in  writing  within 
45  days  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  comment  on  the 
proposed  agreement  should  submit  their 
views  to  Mr.  A.  Douglas  Melamed, 
Deputy  Assistant  Attorney  General, 
Antitrust  Division,  Department  of 
Justice,  950  Pennsylvania  Avenue, 

N.W.,  Washington,  D.C.  20530,  202- 
514—4510,  with  a  copy  to  Ms.  Debra 
Valentine,  Assistant  Director, 
International  Antitrust,  Bureau  of 
Competition,  Federal  Trade 
Commission,  Washington,  D.C.  20580, 
202-326-2133. 
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Dated:  April  17, 1997. 

A.  Douglas  Melamed, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice. 

Dated:  April  17, 1997. 

Debra  A.  Valentine, 

Assistant  Director  for  International  Antitrust, 
Bureau  of  Competition,  Federal  Trade 
Commission. 

A.  Douglas  Melamed, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice. 

Agreement  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Australia  on  Mutual 
Antitrust  Enforcement  Assistance 

The  Government  of  the  United  States 
of  America  and  the  Government  of 
Australia  (individually  a  “Party”  or 
collectively  the  “Parties”),  desiring  to 
improve  the  effectiveness  of  the 
enforcement  of  the  antitrust  laws  of  both 
countries  through  cooperation  and 
mutual  legal  assistance  on  a  reciprocal 
basis,  hereby  agree  as  follows: 

Article  I 
Definitions 

Antitrust  Authority — refers,  in  the 
case  of  the  United  States,  to  the  United 
States  Department  of  Justice  or  the 
United  States  Federal  Trade 
Commission.  In  the  case  of  Australia, 
the  term  refers  to  the  Australian 
Competition  and  Consumer 
Commission. 

Antitrust  Evidence — refers  to 
information,  testimony,  statements, 
documents  or  copies  thereof,  or  other 
things  that  are  obtained,  in  anticipation 
of,  or  during  the  course  of,  an 
investigation  or  proceeding  under  the 
Parties’  respective  antitrust  laws,  or 
pursuant  to  the  Parties’  Mutual 
Assistance  Legislation. 

Antitrust  Laws — refers,  in  the  case  of 
the  United  States,  to  the  laws 
enumerated  in  subsection  (a)  of  the  first 
section  of  the  Clayton  Act,  15  U.S.C. 
12(a),  and  to  Section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45,  to 
the  extent  that  such  Section  5  applies  to 
unfair  methods  of  competition.  In  the 
case  of  Australia,  the  term  refers  to  Part 
IV  of  the  Trade  Practices  Act  1974;  other 
provisions  of  that  Act  except  Part  X  in 
so  far  as  they  relate  to  Part  IV; 
Regulations  made  under  that  Act  in  so 
far  as  they  relate  to  Part  IV,  except 
Regulations  to  the  extent  that  they  relate 
to  Part  X;  and  the  Competition  Code  of 
the  Australian  States  and  Territories. 

Central  Authority — refers,  in  the  case 
of  the  United  States,  to  the  Attorney 
General  (or  a  person  designated  by  the 
Attorney  General),  in  consultation  with 
the  U.S.  Federal  Trade  Commission.  In 


the  case  of  Australia,  the  term  refers  to 
the  Australian  Competition  and 
Consumer  Commission,  in  consultation 
with  the  Attorney  General’s  Department. 

Executing  Authority— refers,  in  the 
case  of  the  United  States,  to  the 
Antitrust  Authority  designated  to 
execute  a  particular  request  on  behalf  of 
a  Party.  In  the  case  of  Australia,  the  term 
includes  the  Australian  Competition 
and  Consumer  Commission  and  the 
Attorney  General’s  Department. 

Mutual  Assistance  Legislation — refers, 
in  the  case  of  the  United  States,  to  the 
International  Antitrust  Enforcement 
Assistance  Act  of  1994, 15  U.S.C.  6201- 
6212,  Pub.  L.  No.  103-438, 108  Stat. 
4597.  In  the  case  of  Australia,  the  term 
refers  to  the  Mutual  Assistance  in 
Business  Regulation  Act  1992  and  the 
Mutual  Assistance  in  Criminal  Matters 
Act  1987,  and  Regulations  made 
pursuant  to  those  Acts. 

Person  or  Persons — refers  to  any 
natural  person  or  legal  entity,  including 
corporations,  unincorporated 
associations,  partnerships,  or  bodies 
corporate  existing  under  or  authorized 
by  the  laws  of  either  the  United  States, 
its  States,  or  its  Territories,  the  laws  of 
Australia,  its  States,  or  its  Territories,  or 
the  laws  of  other  sovereign  states. 

Request — refers  to  a  request  for 
assistance  under  this  Agreement. 

Requested  Party — refers  to  the  Party 
from  which  assistance  is  sought  under 
this  Agreement,  or  which  has  provided 
such  assistance. 

Requesting  Party — refers  to  the  Party 
seeking  or  receiving  assistance  under 
this  Agreement. 

Article  II 

Object  and  Scope  of  Assistance 

A.  The  Parties  intend  to  assist  one 
another  and  to  cooperate  on  a  reciprocal 
basis  in  providing  or  obtaining  antitrust 
evidence  that  may  assist  in  determining 
whether  a  person  has  violated,  or  is 
about  to  violate,  their  respective 
antitrust  laws,  or  in  facilitating  the 
administration  or  enforcement  of  such 
antitrust  laws. 

B.  Each  Party’s  Antitrust  Authorities 
shall,  to  the  extent  compatible  with  that 
Party’s  laws,  enforcement  policies,  and 
other  important  interests,  inform  the 
other  Party’s  Antitrust  Authorities  about 
activities  that  appear  to  be 
anticompetitive  and  that  may  be 
relevant  to,  or  may  warrant, 
enforcement  activity  by  the  other  Party’s 
Antitrust  Authorities. 

C.  Each  Party’s  Antitrust  Authorities 
shall,  to  the  extent  compatible  with  that 
Party’s  laws,  enforcement  policies,  and 
other  important  interests,  inform  the 
other  Party’s  Antitrust  Authorities  about 


investigative  or  enforcement  activities 
taken  pursuant  to  assistance  provided 
under  this  Agreement  that  may  affect 
the  important  interests  of  the  other 
Party. 

D.  Nothing  in  this  Agreement  shall 
require  the  Parties  or  their  respective 
Antitrust  Authorities  to  take  any  action 
inconsistent  with  their  respective 
Mutual  Assistance  Legislation. 

E.  Assistance  contemplated  by  this 
Agreement  includes  but  is  not  limited 
to: 

1.  disclosing,  providing,  exchanging, 
or  discussing  antitrust  evidence  in  the 
possession  of  an  Antitrust  Authority; 

2.  obtaining  antitrust  evidence  at  the 
request  of  an  Antitrust  Authority  of  the 
other  Party,  including 

(a)  taking  the  testimony  or  statements 
of  persons  or  otherwise  obtaining 
information  from  persons, 

(b)  obtaining  documents,  records,  or 
other  forms  of  documentary  evidence, 

(c)  locating  or  identifying  persons  or 
things,  and 

(d)  executing  searches  and  seizures, 
and  disclosing,  providing,  exchanging, 
or  discussing  such  evidence;  and 

3.  providing  copies  of  publicly 
available  records,  including  documents 
or  information  in  any  form,  in  the 
possession  of  government  departments 
and  agencies  of  the  national  government 
of  the  Requested  Party. 

F.  Assistance  may  be  provided 
whether  or  not  the  conduct  underlying 

a  request  would  constitute  a  violation  of 
the  antitrust  laws  of  the  Requested 
Party. 

G.  Nothing  in  this  Agreement  shall 
prevent  a  Party  from  seeking  assistance 
from  or  providing  assistance  to  the  other 
pursuant  to  other  agreements,  treaties, 
arrangements,  or  practices,  including 
the  Agreement  Between  the  Government 
of  Australia  and  the  Government  of  the 
United  States  of  America  Relating  to 
Cooperation  on  Antitrust  Matters  of 
June  29, 1992,  either  in  place  of  or  in 
conjunction  with  assistance  provided 
pursuant  to  this  Agreement. 

H.  Except  as  provided  by  paragraphs 
C  and  D  of  Article  VII,  this  Agreement 
shall  be  used  solely  for  the  purpose  of 
mutual  antitrust  enforcement  assistance 
between  the  Parties.  The  provisions  of 
this  Agreement  shall  not  give  rise  to  a 
right  on  the  part  of  any  private  person 
to  obtain,  suppress,  or  exclude  any 
evidence,  or  to  impede  the  executive  of 
a  request  made  pursuant  to  this 
Agreement. 

I.  Nothing  in  this  Agreement  compels 
a  person  to  provide  antitrust  evidence  in 
violation  of  any  legally  applicable  right 
or  privilege. 

J.  Nothing  in  this  Agreement  affects 
the  right  of  an  Antitrust  Authority  of 
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on8  Party  to  seek  antitrust  evidence  on 
a  voluntary  basis  from  a  person  located 
in  the  territory  of  the  other  Party,  nor 
does  anything  in  this  Agreement 
preclude  any  such  person  from 
voluntarily  providing  antitrust  evidence 
to  an  Antitrust  Authority. 

Article  III 

Requests  for  Assistance 

A.  Requests  for  assistance  under  this 
Agreement  shall  be  made  by  an 
Antitrust  Authority  of  the  Requesting 
Party.  Such  requests  shall  be  made  in 
writing  and  directed  to  the  Central 
Authority  of  the  Requested  Party.  With 
respect  to  the  United  States,  the 
Attorney  General,  acting  as  the  Central 
Authority,  will  upon  receipt  forward  a 
copy  of  each  request  to  the  Federal 
Trade  Commission. 

B.  Requests  shall  include,  without 
limitation: 

1.  A  general  description  of  the  subject 
matter  and  nature  of  the  investigation  or 
proceeding  to  which  the  request  relates, 
including  identification  of  die  persons 
subject  to  the  investigation  or 
proceeding  and  citations  to  the  specific 
antitrust  laws  involved  giving  rise  to  the 
investigation  or  proceeding;  such 
description  shall  include  information 
sufficient  to  explain  how  the  subject 
matter  of  the  request  concerns  a  possible 
violation  of  the  antitrust  laws  in 
question; 

2.  The  purpose  for  which  the  antitrust 
evidence,  information,  or  other 
assistance  is  sought  and  its  relevance  to 
the  investigation  or  proceeding  to  which 
the  request  relates.  A  request  by  the 
United  States  shall  state  either  that  the 
request  is  not  made  for  the  purpose  of 
any  criminal  proceedings  or  that  the 
request  is  made  for  a  purpose  that 
includes  possible  criminal  proceedings. 
In  the  former  case,  the  request  shall 
contain  a  written  assurance  that 
antitrust  evidence  obtained  pursuant  to 
the  request  shall  not  be  used  for  the 
purposes  of  criminal  proceedings, 
unless  such  use  is  subsequently 
authorized  pursuant  to  Article  VII.  In 
the  latter  case,  the  request  shall  indicate 
the  relevant  provisions  of  law  under 
which  criminal  proceedings  may  be 
brought; 

3.  A  description  of  the  antitrust 
evidence,  information,  or  other 
assistance  sought,  including,  where 
applicable  and  to  the  extent  necessary 
and  possible: 

(a)  the  identity  and  location  of  any 
person  from  whom  evidence  is  sought, 
and  a  description  of  that  person’s 
relationship  to  the  investigation  or 
proceeding  which  is  the  subject  of  the 
request; 


(b)  a  list  of  questions  to  be  asked  of 
a  witness; 

(c)  a  description  of  documentary 
evidence  requested;  and 

(d)  with  respect  to  searches  and 
seizures,  a  precise  description  of  the 
place  or  person  to  be  searched  and  of 
the  antitrust  evidence  to  be  seized,  and 
information  justifying  such  search  and 
seizure  under  the  laws  of  the  Requested 
Party; 

4.  Where  applicable,  a  description  of 
procedural  or  evidentiary  requirements 
bearing  on  the  manner  in  which  the 
Requesting  Party  desires  the  request  to 
be  executed,  which  may  include 
requirements  relating  to: 

(a)  the  manner  in  which  any 
testimony  or  statement  is  to  be  taken  or 
recorded,  including  the  participation  of 
counsel; 

(b)  the  administration  of  oaths; 

(c)  any  legal  privileges  that  may  be 
invoked  under  the  law  of  the  Requesting 
Party  that  the  Requesting  Party  wishes 
the  Executing  Authority  to  respect  in 
executing  the  request,  together  with  an 
explanation  of  the  desired  method  of 
taking  the  testimony  or  provision  of 
evidence  to  which  such  privileges  may 
apply;  and 

(d)  the  authentication  of  public 
records; 

5.  The  desired  time  period  for  a 
response  to  the  request; 

6.  Requirements,  if  any,  for 
confidential  treatment  of  the  request  or 
its  contents;  and 

7.  A  statement  disclosing  whether  the 
Requesting  Party  holds  any  proprietary 
interest  that  could  benefit  or  otherwise 
be  affected  by  assistance  provided  in 
response  to  the  request;  and 

8.  Any  other  information  that  may 
facilitate  review  or  execution  of  a 
request. 

C.  Requests  shall  be  accompanied  by 
written  assurances  of  the  relevant 
Antitrust  Authority  that  there  have  been 
no  significant  modifications  to  the 
confidentiality  laws  and  procedures 
described  in  Annex  A  hereto. 

D.  An  Antitrust  Authority  may  modify 
or  supplement  a  request  prior  to  its 
execution  if  the  Requested  Party  agrees. 

Article  IV 

Limitations  on  Assistance 

A.  The  Requested  Party  may  deny 
assistance  in  whole  or  in  part  if  that 
Party’s  Central  Authority  or  Executing 
Authority,  as  appropriate,  determine 
that: 

1.  a  request  is  not  made  in  accordance 
with  the  provisions  of  this  Agreement; 

2.  execution  of  a  request  would 
exceed  the  Executing  Authority’s 
reasonably  available  resources; 


3.  execution  of  a  request  would  not  be 
authorized  by  the  domestic  law  of  the 
Requested  Party; 

4.  execution  of  a  request  would  be 
contrary  to  the  public  interest  of  the 
Requested  Party. 

B.  Before  denying  a  request,  the 
Central  Authority  or  the  Executing 
Authority  of  the  Requested  Party,  as 
appropriate,  shall  consult  with  the 
Central  Authority  of  the  Requesting 
Party  and  the  Antitrust  Authority  that 
made  the  request  to  determine  whether 
assistance  may  be  given  in  whole  or  in 
part,  subject  to  specified  terms  and 
conditions. 

C.  If  a  request  is  denied  in  whole  or 
in  part,  the  Central  Authority  or  the 
Executing  Authority  of  the  Requested 
Party,  as  appropriate,  shall  promptly 
inform  the  Central  Authority  of  the 
Requesting  Party  and  the  Antitrust 
Authority  that  made  the  request  and 
provide  an  explanation  of  the  basis  for 
denial. 

Article  V 

Execution  of  Requests 

A.  After  receiving  a  request,  the 
Central  Authority  shall  promptly 
provide  the  Requesting  Party  an  initial 
response  that  includes,  when 
applicable,  an  identification  of  the 
Executing  Authority  (Authorities)  for 
the  Request. 

B.  The  Central  Authority  of  the 
United  States,  the  Attorney  General  of 
Australia,  or,  once  designated,  the 
Executing  Authority  of  either  Party  may 
request  additional  information 
concerning  the  request  or  may 
determine  that  the  request  will  be 
executed  only  subject  to  specified  terms 
and  conditions.  Without  limitation, 
such  terms  and  conditions  may  relate 
(1)  The  manner  or  timing  of  the 
execution  of  the  request,  or  (2)  the  use 
or  disclosure  of  any  antitrust  evidence 
provided.  If  the  Requesting  Party 
accepts  assistance  subject  to  such  terms 
and  conditions,  it  shall  comply  with 
them. 

C.  A  request  shall  be  executed  in 
accordance  with  the  laws  of  the 
Requested  Party.  The  method  of 
execution  specified  in  the  request  shall 
be  followed,  unless  it  is  prohibited  by 
the  law  of  the  Requested  Party  or  unless 
the  Executing  Authority  otherwise 
concludes,  after  consultation  with  the 
Authority  that  made  the  request,  that  a 
different  method  of  execution  is 
appropriate. 

D.  The  Executing  Authority  shall,  to 
the  extent  permitted  by  the  laws  and 
other  important  interests  of  the 
Requested  Party,  facilitate  the 
participation  in  the  execution  of  a 
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request  of  such  officials  of  the 
Requesting  Party  as  are  specified  in  the 
request. 

Article  VI 
Confidentiality 

A.  Except  as  otherwise  provided  by 
this  paragraph  and  Article  VII,  each 
Party  shall,  to  the  fullest  extent  possible 
consistent  with  that  Party’s  laws, 
maintain  the  confidentiality  of  any 
request  and  of  any  information 
communicated  to  it  in  confidence  by  the 
other  Party  under  this  Agreement.  In 
particular: 

1.  The  Requesting  Party  may  ask  that 
assistance  be  provided  in  a  manner  that 
maintains  the  confidentiality  of  a 
request  and/or  its  contents.  If  a  request 
cannot  be  executed  in  that  manner,  the 
Requested  Party  shall  so  inform  the 
Requesting  Party,  which  shall  then 
determine  the  extent  to  which  it  wishes 
the  request  to  be  executed;  and 

2.  Antitrust  evidence  obtained 
pursuant  to  this  Agreement  shall  be  kept 
confidential  by  both  the  Requesting 
Party  and  the  Requested  Party,  except  as 
provided  in  paragraph  E  of  this  Article 
and  Article  VII. 

Each  Party  shall  oppose,  to  the  fullest 
extent  possible  consistent  with  that 
Party’s  laws,  any  application  by  a  third 
party  for  disclosure  of  such  confidential 
information. 

B.  By  entering  into  this  Agreement, 
each  Party  confirms  that: 

1.  The  confidentiality  of  antitrust 
evidence  obtained  under  this  Agreement 
is  ensured  by  its  national  laws  and 
procedures  pertaining  to  the 
confidential  treatment  of  such  evidence, 
and  that  such  laws  and  procedures  as 
are  set  forth  in  Annex  A  to  this 
Agreement  are  sufficient  to  provide 
protection  that  is  adequate  to  maintain 
securely  the  confidentiality  of  antitrust 
evidence  provided  under  this 
Agreement;  and 

2.  The  Antitrust  Authorities 
designated  herein  are  themselves 
subject  to  the  confidentiality  restrictions 
imposed  by  such  laws  and  procedures. 

C.  Unauthorized  or  illegal  disclosure 
or  use  of  information  communicated  in 
confidence  to  a  Party  pursuant  to  this 
Agreement  shall  be  reported 
immediately  to  the  Central  Authority 
and  the  Executing  Authority  of  the  Party 
that  provided  the  information;  the 
Central  Authorities  of  both  Parties,  * 
together  with  the  Executing  Authority 
that  provided  the  information,  shall 
promptly  consult  on  steps  to  minimize 
any  harm  resulting  from  the  disclosure 
and  to  ensure  that  unauthorized  or 
illegal  disclosure  or  use  of  confidential 
information  does  not  recur.  The 


Executing  Authority  that  provided  the 
information  shall  give  notice  of  such 
unauthorized  or  illegal  disclosure  or  use 
to  the  person,  if  any,  that  provided  such 
information  to  the  Executing  Authority. 

D.  Unauthorized  or  illegal  disclosure 
or  use  of  information  communicated  in 
confidence  under  this  Agreement  is  a 
ground  for  termination  of  the  Agreement 
by  the  affected  Party,  in  accordance 
with  the  procedures  set  out  in  Article 
XIII.C. 

E.  Nothing  in  this  Agreement  shall 
prevent  disclosure,  in  an  action  or 
proceeding  brought  by  an  Antitrust 
Authority  of  the  Requesting  Party  for  a 
violation  of  the  antitrust  laws  of  the 
Requesting  Party,  of  antitrust  evidence 
provided  hereunder  to  a  defendant  or 
respondent  in  that  action  or  proceeding, 
if  such  disclosure  is  required  by  the  law 
of  the  Requesting  Party.  The  Requesting 
Party  shall  notify  the  Central  Authority 
of  the  Requested  Party  and  the 
Executing  Authority  that  provided  the 
information  at  least  ten  days  in  advance 
of  any  such  proposed  disclosure,  or,  if 
6uch  notice  cannot  be  given  because  of 
a  court  order,  then  as  promptly  as 
possible. 

Article  VII 
Limitations  on  use 

A.  Except  as  provided  in  paragraphs 
C  and  D  of  this  Article,  antitrust 
evidence  obtained  pursuant  to  this 
Agreement  shall  be  used  or  disclosed  by 
the  Requesting  Party  solely  for  the 
purpose  of  administering  or  enforcing 
the  antitrust  laws  of  the  Requesting 
Party. 

B.  Antitrust  evidence  obtained 
pursuant  to  this  Agreement  may  be  used 
or  disclosed  by  a  Requesting  Party  to 
administer  or  enforce  its  antitrust  laws 
only  (1)  In  the  investigation  or 
proceeding  specified  in  the  request  in 
question  and  (2)  for  the  purpose  stated 
in  the  request,  unless  the  Executing 
Authority  that  provided  such  antitrust 
evidence  has  given  its  prior  written 
consent  to  a  different  use  or  disclosure; 
when  the  Requested  Party  is  Australia, 
such  consent  shall  not  be  given  until  the 
Executing  Authority  has  obtained  any 
necessary  approval  from  the  Attorney 
General. 

C.  Antitrust  evidence  obtained 
pursuant  to  this  Agreement  may  be  used 
or  disclosed  by  a  Requesting  Party  with 
respect  to  the  administration  or 
enforcement  of  laws  other  than  its 
antitrust  laws  only  if  (1)  Such  use  or 
disclosure  is  essential  to  a  significant 
law  enforcement  objective  and  (2)  the 
Executing  Authority  that  provided  such 
antitrust  evidence  has  given  its  prior 
written  consent  to  the  proposed  use  or 


disclosure.  In  the  case  of  the  United 
States,  the  Executing  Authority  shall 
provide  such  consent  only  after  it  has 
made  the  determinations  required  for 
such  consent  by  its  mutual  assistance 
legislation. 

D.  Antitrust  evidence  obtained 
pursuant  to  this  Agreement  that  has 
been  made  public  consistently  with  the 
terms  of  this  Article  may  thereafter  be 
used  by  the  Requesting  Party  for  any 
purpose  consistent  with  the  Parties’ 
mutual  assistance  legislation. 

Article  VIII 

Changes  in  Applicable  Law 

A.  The  Parties  shall  provide  to  each 
other  prompt  written  notice  of  actions 
within  their  respective  States  having  the 
effect  of  signficant  modifying  their 
antitrust  laws  or  the  confidentiality  laws 
and  procedures  set  out  in  Annex  A  to 
this  Agreement. 

B.  In  the  event  of  a  significant 
modification  to  a  Party’s  antitrust  laws 
or  confidentiality  laws  and  procedures 
set  out  in  Annex  A  to  this  Agreement, 
the  Parties  shall  promptly  consult  to 
determine  whether  this  Agreement  or 
Annex  A  to  this  Agreement  should  be 
amended. 

Article  IX 

Taking  of  Testimony  and  Production  of 
Documents 

A.  A  person  requested  to  testify  and 
produce  documents,  records,  or  other 
articles  pursuant  to  this  Agreement  may 
be  compelled  to  appear  and  testify  and 
produce  such  documents,  records,  and 
other  articles,  in  accordance  with  the 
requirements  of  the  laws  of  the 
Requested  Party.  Every  person  whose 
attendance  is  required  for  the  purpose  of 
giving  testimony  pursuant  to  this 
Agreement  is  entitled  to  such  fees  and 
allowances  as  may  be  provided  for  by 
the  law  of  the  Requested  Party. 

B.  Upon  request  by  the  Requesting 
Party,  the  Executing  Authority  shall 
furnish  information  in  advance  about 
the  date  and  place  of  the  taking  of 
testimony  or  the  production  of  evidence 
pursuant  to  this  Agreement. 

C.  The  Executing  Authority  shall,  to 
the  extent  permitted  by  the  laws  and 
other  important  interests  of  the 
Requested  Party,  permit  the  presence 
during  the  execution  of  the  request  of 
persons  specified  in  the  request,  and 
shall,  to  the  extent  permitted  by  the 
laws  and  other  important  interests  of  the 
Requested  Party,  allow  such  persons  to 
question  the  person  giving  the 
testimony  or  providing  the  evidence. 

D.  The  Executing  Authority  shall,  to 
the  extent  permitted  by  the  laws  of  the 
Requested  Party,  comply  with  any 
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instructions  of  the  Requesting  Party 
with  respect  to  any  claims  of  legal 
privilege,  immunity,  or  incapacity 
under  die  laws  of  the  Requesting  Party. 

E.  The  Executing  Authority  shall,  to 
the  extent  permitted  by  the  laws  of  the 
Requested  Party,  permit  a  person  whose 
testimony  is  to  be  taken  pursuant  to  this 
Article  to  have  counsel  present  during 
the  testimony. 

F.  A  Requesting  Party  may  ask  the 
Requested  Party  to  facilitate  the 
appearance  in  the  Requesting  Party’s 
territory  of  a  person  located  in  the 
territory  of  the  Requested  Party,  for  the 
purpose  of  being  interviewed  or  giving 
testimony.  The  Requesting  Party  shall 
indicate  the  extent  to  which  the 
person’s  expenses  will  be  paid.  Upon 
receiving  such  a  request,  the  Executing 
Authority  shall  invite  the  person  to 
appear  before  the  appropriate  authority 
in  the  territory  of  the  Requesting  Party. 
The  Executing  Authority  shall  promptly 
inform  the  Requesting  Party  of  the 
person’s  response. 

G.  Antitrust  evidence  consisting  of 
testimony  or  documentary  evidence 
provided  by  the  Requested  Party 
pursuant  to  this  Agreement  shall  be 
authenticated  in  accordance  with  the 
requirements  of  the  law  of  the 
Requested  Party,  in  so  far  as  such 
requirements  would  not  violate  the  laws 
of  the  Requested  Party. 

Article  X 

Search  and  Seizure 

A.  Where  a  request  is  to  be  executed 
by  means  of  the  search  and  seizure  of 
antitrust  evidence,  the  request  shall 
include  such  information  as  is  necessary 
to  justify  such  action  under  the  laws  of 
the  Requested  Party.  The  Central 
Authorities  shall  confer,  as  needed,  on 
alternative,  equally  effective  procedures 
for  compelling  or  obtaining  the  antitrust 
evidence  that  is  the  subject  of  a  request. 

B.  Upon  request,  every  official  of  a 
Requested  Party  who  has  custody  of 
antitrust  evidence  seized  pursuant  to 
this  Agreement  shall  certify  the 
continuity  of  custody,  the  identity  of  the 
antitrust  evidence,  and  the  integrity  of 
its  condition;  the  Requested  Party  shall 
furnish  such  certifications  in  the  form 
specified  by  the  Requesting  Party. 

Article  XI 

Return  of  Antitrust  Evidence 

At  the  conclusion  of  the  investigation 
or  proceeding  specified  in  a  request,  the 
Central  Authority  or  the  Antitrust 
Authority  of  the  Requesting  Party  shall 
return  to  the  Central  Authority  or  the 
Antitrust  Authority  of  the  Requested 
Party  from  which  it  obtained  antitrust 
evidence  all  such  evidence  obtained 


pursuant  to  the  execution  of  a  request 
under  this  Agreement,  along  with  all 
copies  thereof,  in  the  possession  or 
control  of  the  Central  Authority  or 
Antitrust  Authority  of  the  Requesting 
Party;  provided,  however,  that  antitrust 
evidence  that  has  become  evidence  in 
the  course  of  judicial  or  administrative 
proceedings  or  that  has  properly  entered 
the  public  domain  is  not  subject  to  this 
requirement. 

Article  XII 
Costs 

Unless  otherwise  agreed,  the 
Requested  Party  shall  pay  all  costs  of 
executing  a  request,  except  for  the  fees 
of  expert  witnesses,  the  costs  of 
translation,  interpretation,  and 
transcription,  and  the  allowances  and 
expenses  related  to  travel  to  the  territory 
of  the  Requested  Party,  pursuant  to 
Articles  IX  and  X,  by  officials  of  the 
Requesting  Party. 

Article  XIII 

Entry  into  Force  and  Termination 

A.  This  Agreement  shall  enter  into 
force  upon  notification  by  each  Party  to 
the  other  through  diplomatic  channels 
that  it  has  completed  its  necessary 
internal  procedures. 

B.  Assistance  under  this  Agreement 
shall  be  available  in  investigations  or 
proceedings  under  the  Parties’  antitrust 
laws  concerning  conduct  or  transactions 
occurring  before  as  well  as  after  this 
Agreement  enters  into  force. 

C.  As  stated  in  Article  VI.D  of  this 
Agreement,  a  Party  may  unilaterally 
elect  to  terminate  this  Agreement  upon 
the  unauthorized  or  illegal  disclosure  or 
use  of  confidential  antitrust  evidence 
provided  hereunder;  provided,  however, 
that  neither  Party  shall  make  such  an 
election  until  after  it  has  consulted  with 
the  other  Party,  pursuant  to  Article  VI.C, 
regarding  steps  to  minimize  any  harm 
resulting  from  the  unauthorized  or 
illegal  disclosure  or  use  of  information 
communicated  in  confidence  under  this 
Agreement,  and  steps  to  ensure  that 
such  disclosure  or  use  does  not  recur. 
Termination  shall  take  effect 
immediately  upon  notice  or  at  such 
future  date  as  may  be  determined  by  the 
terminating  Party. 

D.  On  termination  of  this  Agreement, 
the  Parties  agree,  subject  to  Article  VI.E 
and  Article  VII,  to  maintain  the 
confidentiality  of  any  request  and 
information  communicated  to  them  in 
confidence  by  the  other  Party  under  this 
Agreement  prior  to  its  termination;  and 
to  return,  in  accordance  with  the  terms 
of  Article  XI,  any  antitrust  evidence 
obtained  from  the  other  Party  under  this 
Agreement;  provided,  however,  that  any 


such  request  or  information  that  has 
become  public  in  the  course  of  public 
judicial  or  administrative  proceedings  is 
not  subject  to  this  requirement. 

E.  In  addition  to  the  procedure  set 
forth  in  paragraph  C  of  this  Article, 
either  Party  may  terminate  this 
Agreement  by  means  of  written  notice 
through  diplomatic  channels. 
Termination  shall  take  effect  30  days 
after  the  date  of  receipt  of  such 
notification. 

In  witness  whereof,  the  undersigned, 
being  duly  authorized  by  their 
respective  Governments,  have  signed 
this  Agreement. 

Done  at _ this _ day  of _ 

1997,  in  duplicate,  in  the  English  language. 

For  the  Government  of  The  United  States 
of  America: 

For  the  Government  of  Australia: 

Annex  A 

This  Annex  cites  and  briefly  describes 
the  confidentiality  laws  and  procedures 
that  would  protect  the  confidentiality  of 
antitrust  evidence  that  may  be  provided 
under  this  Agreement.  Also  included 
are  laws  and  procedures  that  provide 
sanctions  for  breaches  of  the 
confidentiality  provisions  described 
herein. 

I.  United  States  of  America 
A.  Confidentiality  Laws  and  Procedures 
15  U.S.C.  §§6201-6212,  International 
Antitrust  Enforcement  Assistance  Act 
This  statute  authorizes  the  Department 
of  Justice  (DOJ)  and  the  Federal  Trade 
Commission  (FTC  or,  as  used  in  this 
Part  I,  Commission)  to  enter  into 
bilateral  agreements  with  other 
countries  permitting  mutual  assistance 
in  the  enforcement  of  the  antitrust  laws. 
Specifically,  it  permits  DOJ  and  FTC  to 
exchange  certain  otherwise  confidential 
investigative  information  with  foreign 
antitrust  authorities,  where  this  will  be 
in  the  public  interest  of  the  United 
States  and  where  it  satisfies  the 
important  confidentiality  and  other 
safeguards  outlined  in  the  statute. 

Section  6207(b)  of  the  statute 
prohibits  DOJ  and  FTC  from  disclosing, 
in  violation  of  an  antitrust  mutual 
assistance  agreement,  any  antitrust 
evidence  received  under  such 
agreement,  except  to  the  extent  such 
disclosure  is  required  by  law  to  be  made 
to  a  defendant  or  respondent  in  an 
Action  brought  by  DOJ  or  FTC.  Such 
antitrust  evidence  is  exempt  from  other 
provisions  of  law  that  might  otherwise 
be  construed  to  require  disclosure, 
including  the  Freedom  of  Information 
Act,  5  U.S.C.  §  552,  described  below. 

This  statute  does  not  provide  specific 
enforcement  mechanisms  for  the 


20027 


Federal  Register  /  Vol.  62,  No.  79  /  Thursday,  April  24,  1997  /  Notices 


confidentiality  provision,  or  penalties 
for  its  breach.  Other  laws  and 
regulations,  however,  prohibit  the 
improper  use  of  non-public  information. 
See  discussion  in  Part  B,  infra. 

15  U.S.C.  §§1311-1314,  Antitrust 
Civil  Process  Act  (applies  only  to  DOJ) 
This  statute  authorizes  the  DOJ 
Antitrust  Division  to  issue  compulsory 
process  for  documents  or  testimony  in 
furtherance  of  civil  investigations. 

Section  1313(c)  of  this  statute  provides 
that,  other  than  for  use  in  oral 
depositions  in  furtherance  of  such 
investigations,  no  documents  or 
transcripts  produced  pursuant  to  such 
compulsory  process  shall  be  made 
publicly  available  without  the  consent 
of  the  party  that  produced  the  materials. 
Such  materials  may,  however,  be  used 
when  necessary  before  any  court,  grand 
jury  or  federal  administrative  or 
regulatory  agency  in  any  case  or 
proceeding,  including  an  investigation 
or  proceeding  conducted  by  the  FTC. 
Such  materials  may  also  be  disclosed  to 
Congress  or  to  any  authorized 
committee  or  subcommittee  thereof. 

Section  1313(e)  also  provides  for  the 
return,  at  the  completion  of  an 
investigation,  of  original  materials 
produced  pursuant  to  this  statute  during 
the  course  of  the  investigation.  Any 
request  for  the  return  of  such  materials 
must  be  in  writing.  The  Division  is 
permitted,  however,  in  certain 
circumstances,  to  keep  copies  of 
materials  produced. 

Section  1314(g)  exempts  documents 
and  testimony  submitted  in  response  to 
compulsory  process  authorized  by  this 
statute  from  disclosure  under  FOLA. 

This  statute  does  not  provide  specific 
enforcement  mechanisms  for  the 
confidentiality  provisions,  or  penalties 
for  its  breach.  Other  laws  and 
regulations,  however,  prohibit  the 
improper  use  of  non-public  information. 
See  discussion  in  part  B,  infra. 

15  U.S.C.  §§41-68,  the  Federal  Trade 
Commission  Act  (Applies  Only  to  FTC) 

The  confidentiality  provisions  of  the 
Federal  Trade  Commission  Act  are  as 
follows: 

Section  6(f)  [15  U.S.C.  §  46(f))  states 
that  the  Commission  shall  not  have  any 
authority  to  make  public  any  trade 
secret  or  any  commercial  or  financial 
information  which  is  obtained  from  any 
person  and  which  is  privileged  or 
confidential,  except  that  the 
Commission  may  disclose  such 
information  to  officers  and  employees  of 
appropriate  Federal  law  enforcement 
agencies  or  to  any  officer  or  employee 
of  any  State  law  enforcement  agency 
upon  the  prior  certification  of  an  officer 
of  any  such  Federal  or  State  law 


enforcement  agency  that  such 
information  will  be  maintained  in 
confidence  and  will  be  used  only  for 
official  law  enforcement  purposes. 

Section  21(b)  [15  U.S.C.  §  57b— 2(b)] 
provides  that  any  document,  tangible 
thing,  or  transcript  of  oral  testimony 
received  by  the  Commission  pursuant  to 
compulsory  process  in  an  investigation, 
a  purpose  of  which  is  to  determine 
whether  any  person  may  have  violated 
any  provision  of  the  laws  administered 
by  the  Commission,  may  not  be  made 
available  for  examination  by  any 
individual  other  than  a  duly  authorized 
officer  or  employee  of  the  Commission 
(including  contractors  and  consultants) 
without  the  consent  of  the  person  who 
produced  the  document,  thing,  or 
transcript.  Such  materials  may  be  used 
in  Commission  proceedings  and  in 
judicial  proceedings  in  which  the 
Commission  is  a  party.  Such  materials 
may  also  be  made  available  to  other 
Federal  and  State  law  enforcement 
agencies  upon  the  certification  of  an 
officer  of  such  an  agency  that  such 
information  will  be  maintained  in 
confidence  and  will  be  used  only  for 
official  law  enforcement  purposes.  This 
section  does  not  prevent  disclosure  to 
Congress,  but  the  Commission  is 
required  to  notify  immediately  the 
owner  or  provider  of  any  such 
information  of  a  request  from  Congress 
for  information  designated  as 
confidential  by  the  owner  or  provider. 

Section  21(c)  [15  U.S.C.  §  57b-2(c)] 
provides  that  all  information  reported  to 
or  otherwise  obtained  by  the 
Commission  which  is  not  subject  to  the 
requirements  of  Section  21(b)  shall  be 
considered  confidential  when  so 
marked  by  the  person  supplying  the 
information.  If  the  FTC  determines  that 
information  may  be  disclosed  because  it 
is  not  protected  by  Section  6(f),  it  must 
notify  the  submitter  of  the  information 
that  the  Commission  intends  to  disclose 
the  information  (i.e.,  place  it  on  the 
public  record,  pursuant  to  Commission 
Rule  4.9)  not  less  than  10  days  after 
receipt  of  the  notification.  Upon  receipt 
of  such  notification,  the  submitter  may 
bring  an  action  in  United  States  District 
Court  seeking  to  restrain  disclosure, 
including  an  application  for  a  stay  of 
disclosure.  The  Commission  shall  not 
disclose  the  information  until  the  court 
has  ruled  on  the  application  for  a  stay. 

Section  21(d)  [15  U.S.C.  §  57b-2(dJ] 
provides  that  the  provisions  of  21(c) 
shall  not  be  construed  to  prohibit 
disclosures:  (A)  To  Congress  (with 
notice  to  the  owner  or  provider  of  the 
information);  (B)  of  the  results  of 
investigations  or  studies  (without 
identifying  information  or  disclosing 
trade  secrets  or  any  commercial  or 


financial  information  obtained  from  any 
person  which  is  privileged  or 
confidential);  (C)  of  relevant  and 
material  information  in  FTC 
adjudicative  proceedings  or  judicial 
proceedings  in  which  the  FTC  is  a  party, 
according  to  the  FTC’s  rules  for 
-adjudicative  proceedings  or  by  court 
rules  or  orders;  (D)  to  Federal  agencies 
of  disaggregated  information  for 
economic,  statistical,  or  policymaking 
purposes  only. 

Section  21(f)  [15  U.S.C.  §  57b— 2(f)] 
provides  that  any  document,  tangible 
thing,  written  report  or  answers  to 
questions,  or  transcript  or  oral 
testimony  received  by  the  Commission 
in  any  investigation,  a  purpose  of  which 
is  to  determine  whether  any  person  may 
have  violated  any  provision  of  the  laws 
administered  by  the  Commission,  and 
which  is  provided  pursuant  to  any 
compulsory  process  or  which  is 
provided  voluntarily  in  place  of  such 
compulsory  process,  shall  be  except 
from  disclosure  under  FOLA.  Section  10 
of  the  FTC  Act  [15  U.S.C.  §  50]  provides 
for  criminal  penalties  for  the 
unauthorized  disclosure  of  information 
obtained  by  the  Commission;  see  the 
discussion  in  part  B,  infra. 

16  CFR  3.1.  et  seq.,  FTC  Rules  of 
Practice  for  Adjudicative  Proceedings 
(Applies  Only  to  FTC) 

Adjudicative  proceedings  are  formal 
proceedings  conducted  under  the 
statutes  administered  by  the 
Commission  which  are  required  by 
statute  to  be  determined  on  the  record 
after  an  opportunity  for  an  agency 
hearing.  An  adjudicative  proceeding  is 
commenced  when  an  affirmative  vote  is 
taken  by  the  Commission  to  issue  a 
complaint.  The  rules  provide  for  the 
respondent  to  answer  the  complaint 
within  a  specified  time,  for  discovery, 
and  for  a  hearing  held  before  an 
Administrative  Law  Judge  (ALJ)  for  the 
purpose  of  receiving  evidence  relevant 
and  material  to  the  Commission’s 
complaint  and  the  respondent’s  answer. 
The  hearings  are  open  to  the  public, 
except  to  the  extent  that  an  in  camera 
order  is  entered  by  the  ALJ  or  the 
Commission.  See  Rule  3.41(a). 

Rule  3.45  [16  CFR  3.45]  provides  for 
in  camera  treatment  of  documents  and 
testimony  which  keeps  such  documents 
and  testimony  confidential  and  not  part 
of  the  public  record  of  the  hearing.  Rule 
3.45(b)  provides  that  the  ALJ  may  order 
documents,  testimony,  or  portions 
thereof  offered  into  evidence,  whether 
admitted  or  rejected,  to  be  placed  in 
camera  upon  a  finding  that  their  public 
disclosure  will  likely  result  in  a  clearly 
defined,  serious  injury  to  the  person, 
partnership  or  corporation  requesting 
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their  in  camera  treatment;  only 
respondents,  their  counsel,  authorized 
Commission  personnel,  and  court 
personnel  concerned  with  judicial 
review  shall  have  access  thereto.  The 
order  shall  provide  the  date  on  which  in 
camera  treatment  will  expire. 

16  CFR  4.10(g),  et  seq.,  FTC  Rules  of 
Practice  for  Adjudicative  Proceedings 
(APPLIES  ONLY  to  FTC) 

Rule  4.10(g)  provides  that  the 
following  categories  of  materials 
obtained  by  the  FTC  may  be  disclosed 
in  FTC  administrative  or  court 
proceedings  subject  to  FTC  or  court 
protective  or  in  camera  orders  as 
appropriate:  (1)  Material  obtained 
through  compulsory  process  or 
voluntarily  in  lieu  thereof,  and 
protected  by  sections  21(b)  and  (f)  of  the 
FTC  Act;  (2)  material  designated  by  the 
submitter  as  confidential,  and  protected 
by  section  21(c)  of  the  FTC  Act;  or,  (3) 
material  that  is  confidential  commercial 
or  financial  information  protected  by 
section  6(f)  of  the  FTC  Act.  Prior  to 
disclosure  of  such  material  in  a 
proceeding,  the  submitter  will  be 
afforded  an  opportunity  to  seek  a 
protective  or  in  cameria  order.  All  other 
material  obtained  by  the  FTC  may  be 
disclosed  in  FTC  administrative  or  court 
proceedings  at  the  FTC’s  discretion 
except  where  prohibited  by  law. 

Rule  26(c)  of  the  Federal  Rules  of  Civil 
Procedure 

This  rule  provides  that  a  court  may 
grant,  in  civil  litigation  in  federal  court, 
a  protective  order  concerning  discovery, 
including,  inter  alia,  that  certain  matters 
not  be  inquired  into,  or  that  the  scope 
of  discovery  be  limited  to  certain 
matters;  and  that  a  trade  secret  or  other 
confidential  research,  development,  or 
commercial  information  not  be 
disclosed  or  be  disclosed  only  in  a 
certain  way. 

A  court  may  impose  sanctions  for 
violations  of  protective  orders  entered 
pursuant  to  this  rule. 

Rule  6  of  the  Federal  Rules  of  Criminal 
Procedure 

This  rule  governs  the  conduct  of 
grand  jury  proceedings.  Subsection  (e) 
of  this  rule  prohibits,  without  the 
permission  of  a  court,  public  disclosure 
of  matters  occurring  before  the  grand 
jury  by  any  person  having  knowledge  of 
such  proceedings,  except  witnesses, 
who  are  free  to  disclose  their  testimony. 

Knowing  violations  of  this  rule  are 
punishable  as  a  contempt  of  court. 


5  U.S.C.  §  552.  Freedom  of  Information 
Act 

FOIA  is  a  statute  that  provides  that 
any  person  has  a  right  of  access  to 
federal  agency  records,  except  to  the 
extent  that  FOIA  authorizes  the  agencies 
to  withhold  certain  records  from 
disclosure.  Of  the  categories  of  records 
which  may  be  withheld  under  FOIA, 
those  of  primary  relevance  to  the 
antitrust  enforcement  agencies  are: 

Trade  secrets  and  commercial  or 
financial  information,  obtained  from  a 
person,  that  is  privileged  or  confidential 
(subsection  552(b)(4)); 

Records  or  information  compiled  for 
law  enforcement  purposes  to  the  extent 
that  disclosure  thereof  could  reasonably 
be  expected,  inter  alia,  to  interfere  with 
enforcement  proceedings  or  to  disclose 
the  identify  of  a  confidential  source 
(subsection  552(b)(7)(A)  and  (D)); 

Intra-agency  and  inter-agency 
memoranda  or  letters  that  would  be 
routinely  privileged  in  civil  discovery, 
e.g.,  attorney  work-product  or  attorney- 
client  information  (subsection 
552(b)(5)); 

National  defense  or  foreign  policy 
information  that  is  property  classified 
(subsection  552(b)(1)); 

Information  that  may  be  withheld  on 
the  basis  of  other  specific  statutory 
authority  (subsection  552(b)(3)). 

FOIA  does  not  authorize  withholding 
information  from  Congress. 

28  CFR  167.7,  Procedure  for  Processing 
Requests  for  Disclosure  of  Information 
Subject  to  the  Business  Information 
Exemption  to  FOIA  (Applies  Only  to 
DO]) 

This  regulation  specifies  the 
procedures  DOJ  must  follow  before  it 
can  disclose,  in  response  to  a  request 
under  FOIA,  any  materials  that  may 
qualify  for  exemption  from  disclosure  as 
confidential  business  information.  The 
section  requires  that  before  any  such 
disclosure  can  be  made,  DOJ  provide 
notice  to  submitters  of  information  that 
either:  (i)  Has  been  designated  as 
confidential  business  information  by  the 
submitter;  or  (ii)  DOJ  has  reason  to 
believe  may  constitute  confidential 
business  information.  This  notice  is 
intended  to  enable  the  submitter  to 
object  to  the  planned  disclosure  and,  if 
the  submitter  chooses,  seek  a  protective 
order.  DOJ  is  not  required  to  provide 
notice  to  any  submitter  whose 
information  DOJ  has  determined  not  to 
disclose. 

This  regulation  does  not  provide 
specific  enforcement  mechanisms  for 
the  confidentiality  provision,  or 
penalties  for  its  breach.  Other  laws  and 
regulations,  however,  prohibit  the 


improper  use  of  non-public  information. 
See  discussion  in  part  B,  infra. 

5  U.S.C.  §552a,  Privacy  Act 

The  Privacy  Act  permits  Federal 
agencies  to  maintain  “systems  of 
records,”  i.e.,  records  that  are 
retrievable  by  the  name,  social  security 
number  or  other  personal  identifier  of 
an  individual  U.S.  citizen  (or  permanent 
resident  alien),  subject  to  requirements 
that  the  agencies  disclose  the  existence 
of  such  records  systems  and  that 
individuals  have  access  to  records 
concerning  themselves.  The  Privacy 
Act,  however,  sets  forth  several 
exceptions  to  this  general  restriction, 
including  one  that  permits,  under 
specified  circumstances,  agencies  to 
exempt  investigatory  material  compiled 
for  law  enforcement  purposes  from  such 
“systems  of  records”  and,  thereby,  to 
deny  access  to  such  material. 

B.  Laws  and  Procedures  Providing 
Sanctions  lor  Breaches  of  the 
Confidentiality  Laws  and  Procedures 

18  U.S.C.  §  1905,  Trade  Secrets  Act 

This  statute  provides  criminal 
penalties  for  unauthorized  disclosure  of 
trade  secrets  or  confidential  business 
information  by  any  government 
employee  or  agent  of  DOJ  within  the 
meaning  of  the  Antitrust  Civil  Process 
Act,  who  comes  into  possession  or  gains 
knowledge  of  such  information  during 
the  course  of  his  or  her  employment  or 
official  duties.  Said  penalties  include  a 
fine  of  not  more  than  $1,000,  one  year’s 
imprisonment  or  both,  and  removal 
from  employment. 

18  U.S.C.  §641,  Theft  of  Government 
Property,  Records 

This  statute  provides  criminal 
penalties  for  the  theft,  embezzlement, 
knowing  conversion,  or  unauthorized 
conveyance  of  any  record,  voucher, 
money,  or  “thing  of  value”  (which, 
according  to  judicial  interpretation, 
includes  information)  possessed  by  the 
United  States  Government.  Said 
penalties  include  a  fine  or 
imprisonment  of  not  more  than  10 
years,  or  both. 

18  U.S.C.  §  1831  et  seq..  Economic 
Espionage  Act 

This  statute  provides  criminal 
penalties  for  theft  of  trade  secrets,  as 
that  act  is  defined  in  the  statute.  It  also 
provides  criminal  penalties  for 
economic  espionage,  which  the  statute, 
in  essence,  defines  as  the  theft  of  trade 
secrets  to  benefit  a  foreign  power.  The 
penalty  for  individuals  convicted  of 
theft  of  trade  secrets  under  the  statute 
includes  a  fine  of  not  more  than 
$500,000,  or  imprisonment  of  not  more 
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than  ten  years,  or  both,  and  for  an 
organization  includes  a  fine  of  not  more 
than  $5  million.  The  penalty  for 
individuals  convicted  of  economic 
espionage  under  the  statute  includes  a 
fine  of  not  more  than  $500,000,  or 
imprisonment  of  not  more  than  15 
years,  or  both,  and  for  organizations 
includes  a  fine  of  not  more  than  $10 
million.  Penalties  also  include  forfeiture 
of  property  used  in  or  derived  from 
trade  secret  theft  or  economic 
espionage. 

The  statute  specifically  does  not 
prohibit  any  otherwise  lawful  activity 
conducted  by  a  governmental  entity  of 
the  United  States,  a  State,  or  a  political 
subdivision  of  a  State,  nor  shall  it  be 
construed  to  affect  the  otherwise  lawful 
disclosure  of  information  by  any 
government  employee  under  FOIA.  The 
statute  also  preserves  the  confidentiality 
of  trade  secrets  in  court  proceedings 
brought  thereunder. 

5  CFR  2655.703,  Office  of  Government 
Ethics — Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch 

This  section  prohibits  the  improper 
use  of  non-public  information  by  an 
Executive  Branch  employee  to  further 
his  or  her  own  private  interest  or  that 
of  another  person.  Non-public 
information  is  information  that  the 
employee  gains  by  reason  of  Federal 
employment  and  that  he  or  she  knows 
or  reasonably  should  knew  has  not  been 
made  available  to  the  general  public. 
Section  2635.106  provides  that  any 
violation  may  be  cause  for  appropriate 
corrective  or  disciplinary  action 
pursuant  to  Government  wide 
regulations  or  agency  procedures,  which 
action  may  be  in  addition  to  any  action 
or  penalty  prescribed  by  law. 

These  sections  have  been 
incorporated  by  reference  in  the  FTC’s 
Rules.  See  16  CFR  5.1  et  seq. 

15  U.S.C.  §50  (Federal  Trade 
Commission  Act)  and  16  CFR  4.10(c) 
(Applies  Only  to  FTC) 

This  section  of  the  FTC  Act  (and  the 
above-referenced  Rule)  provides  that 
any  officer  or  employee  of  the 
Commission  who  shall  make  public  any 
information  obtained  by  the 
Commission  without  its  authority, 
unless  directed  by  a  court,  shall  be 
deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  exceeding 
$5,000,  or  by  imprisonment  not 
exceeding  one  year,  or  by  fine  and 
imprisonment,  in  the  discretion  of  the 
court. 


II.  Australia 

A.  Confidentiality  Laws  and  Procedures 
The  Trade  Practices  Act  1974 

Section  89  outlines  the  procedure  for 
seeking  an  authorization  from  the 
Australian  Competition  and  Consumer 
Commission  (as  used  in  this  Part  II, 
Commission)  in  relation  to  certain  anti¬ 
competitive  conduct,  and  in  doing  so  it 
outlines  the  circumstances  in  which 
confidentiality  may  be  claimed  in 
relation  to  information  so  placed  before 
the  Commission  and  thus  excluded  from 
the  public  register  of  applications  for 
authorization.  If  the  information 
contains  particulars  of  a  secret  formula 
or  process,  cash  consideration  offered 
for  shares  or  assets,  or  the  current  costs 
of  manufacturing,  producing  or 
marketing  goods  or  services,  then  it  will 
be  excluded  from  the  public  register. 
Further,  if  the  information  relates  to 
anything  else  the  Commission  in  its 
discretion  considers  to  be  confidential, 
it  may  exclude  the  information  from  the 
public  register. 

Where  the  Commission  refuses  a 
request  to  exclude  such  information 
from  the  public  register  on  the  basis  of 
its  confidential  nature,  the  person  who 
submitted  the  information  may 
withdraw  it,  in  which  case  that 
submission  will  not  form  part  of  the 
application  for  authorization. 

Section  95  requires  that  the 
Commission  keep  a  public  register  of 
notifications,  particularly  in  relation  to 
conduct  which  amounts  to  exclusive 
dealing.  (Once  notification  is  lodged, 
the  corporation  is  permitted  to  engage  in 
such  conduct  until  otherwise  notified 
by  the  Commission.)  The  section 
outlines  the  circumstances  in  which 
confidentiality  may  be  claimed  in 
relation  to  information  so  placed  before 
the  Commission  and  thus  excluded  from 
the  public  register  of  notification.  If  the 
information  contains  particulars  of  a 
secret  formula  or  process,  cash 
consideration  offered  for  shares  or 
assets,  or  the  current  costs  of 
manufacturing,  producing  or  marketing 
goods  or  services,  then  it  will  be 
excluded  from  the  public  register. 
Further,  if  the  information  relates  to 
anything  else  the  Commission  in  its 
discretion  considers  to  be  confidential, 
it  may  exclude  the  information  from  the 
public  register. 

Where  the  Commission  refuses  a 
request  to  exclude  such  information 
from  the  public  register  on  the  basis  of 
its  confidential  nature,  the  person  who 
submitted  the  information  may 
withdraw  it,  in  which  case  that 
submission  will  not  form  part  of  the 
notification. 


The  procedures  for  requesting  that  a 
document  be  excluded  from  the  public 
register  on  the  basis  of  its  confidential 
nature  under  sections  89(5)  and  95(2) 
can  be  found  in  regulation  24(1)  of  the 
Trade  Practices  Regulations. 

Section  106  of  the  Trade  Practices  Act 
1974  grants  the  Australian  Competition 
Tribunal,  where  it  is  satisfied  that  it  is 
desirable  to  do  so  by  reason  of  the 
confidential  nature  of  any  evidence  or 
matter  or  for  any  other  reason,  the 
power  to  prohibit  or  restrict  the 
publication  of  evidence  given  before  it, 
whether  in  public  or  private,  or  of 
matters  contained  in  documents  filed  or 
lodged  with  the  Registrar,  received  in 
evidence  by  the  Tribunal  or  placed  in 
the  records  of  the  Tribunal. 

Section  155AA  of  the  Act  provides 
that  Commission  officials  must  not 
disclose  any  protected  Part  IV 
information  to  any  person  except  as  part 
of  the  official’s  functions  as  a 
Commission  official  or  when  he/she  is 
required  by  law  to  disclose  the 
information.  “Protected  Part  IV 
information”  is  defined  as  information 
relating  to  a  matter  under  Part  IV  and 
which  has  been  obtained  by  the 
Commission  under  section  155.  Section 
155  enables  the  Commission  to  require 
a  person  to  answer  questions,  provide 
information  or  produce  documents,  if 
the  Commission,  the  Chairperson  or 
Deputy  Chairperson  has  reason  to 
believe  that  a  person  is  capable  of 
furnishing  information  relating  to  a 
matter  that  may  constitute  a 
contravention  of  the  Trade  Practices 
Act. 

Section  157  of  the  Act,  amongst  other 
things,  provides  that:  (a)  Where  a 
corporation  makes  an  application  for 
authorization;  or  (b)  where  the 
Commission  has  instituted  proceedings 
or  made  an  application  for  an  order 
against  a  corporation  or  other  person, 
the  Commission  shall  provide,  at  the 
request  of  the  corporation  or  other 
person,  a  copy  of  every  document 
furnished  to  or  obtained  by  the 
Commission  in  connexion  with  the 
matter  that  tends  to  establish  the  case  of 
the  corporation  or  other  person,  other 
than  documents  obtained  from  the 
corporation  or  other  person  or  prepared 
by  an  officer  or  professional  adviser  of 
the  Commission.  However,  subsections 
(2)  and  (3)  provide  that,  when  the 
Commission  declines  to  comply  with 
such  a  request,  a  Court  that  is  asked  to 
order  the  Commission  to  comply  may 
refuse  to  do  so  “if  the  Court  considers 
it  inappropriate  to  make  the  order  by 
reason  that  the  disclosure  of  the 
contents  of  the  document  or  part  of  the 
document  would  prejudice  any  person 
or  for  any  other  reason.” 
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received  from  the  other  country  is  also 
inadmissible  in  evidence  in  any 
proceedings  other  than  those  for  which 
it  was  requested  (or  used  for  the 
purposes  of  any  other  investigation) 
without  the  Attorney  General’s 
approval. 

Section  43B(4)  provides  a  penalty  of 
two  years  imprisonment  for 
contravention  of  subsection  (1). 

Section  43C  provides  a  penalty  of  two 
years  imprisonment  for  intentional 
disclosure  of  the  contents  of  a  request 
for  assistance,  of  the  fact  that  a  request 
has  been  made  or  of  the  fact  that 
assistance  has  been  granted  or  refused 
where  the  person  has  such  knowledge 
as  a  result  of  his  or  her  employment, 
unless  such  disclosure  is  necessary  in 
the  performance  of  his  or  her  duties  or 
the  Attorney  General  has  authorized 
such  disclosure. 

B.  Laws  and  Procedures  Providing 
Sanctions  for  Breaches  of  the 
Confidentiality  Laws  and  Procedures 

The  Crimes  Act  1914 

Section  70  of  the  Crimes  Act  1914 
provides  a  penalty  of  two  years 
imprisonment  for  unauthorized 
disclosure  by  a  Commonwealth  officer 
of  information  which  the  officer  has  a 
duty  not  to  disclose. 

The  Privacy  Act  1988 

Under  section  93  of  the  Privacy  Act 
1988,  a  confider  may  recover  damages 
from  a  confidant  in  respect  of  a  breach 
of  confidence  with  respect  to  personal 
information. 

The  Freedom  of  Information  Act  1982 

Section  59  of  the  Freedom  of  ' 
Information  Act  1982  provides  that 
where  an  agency  makes  a  decision  that 
documents  relating  to  the  business, 
commercial  or  financial  affairs  of  a 
company  are  not  exempt  documents 
under  section  43  ,  the  company  may 
apply  to  the  Administrative  Appeals 
Tribunal  for  a  review  of  that  decision. 

Section  57  of  the  Freedom  of 
Information  Act  1982  provides  that  a 
person  may  complain  to  the 
Ombudsman  concerning  any  action 
taken  by  an  agency  in  the  exercise  of  its 
powers  and  the  performance  of  its 
functions  under  the  Act.  The 
Ombudsman  cannot  overturn  the 
decision  of  an  agency,  although 
recommendations  can  be  made  to  that 
agency  or  the  responsible  minister. 

[FR  Doc.  97-10401  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Extension  of  existing  collection; 
Application  for  Nonresident  Alien’s 
Canadian  Border  Crossing  Card. 

The  Department  of  Justice, 

Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  from  June  23, 1997. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Nonresident  Alien’s 
Canadian  Border  Crossing  Card. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-175.  Office  of 
Inspections,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
is  used  to  determine  eligibility  of  an 


applicant  for  issuance  of  a  Canadian 
Border  Crossing  Card  to  facilitate  entry 
into  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  9,200  responses  at  20  minutes 
(.333)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,063  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 

Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  April  21, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-10623  Filed  4-23-97;  8:45  am] 
BILUNG  COOE  4410-1S-M 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Extension  of  existing  collection; 
Visa  Waiver  Pilot  Program  Carrier 
Agreement. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  from  June  23, 1997. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
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concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  oflnformation  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Visa 
Waiver  Pilot  Program  Carrier 
Agreement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-775.  Office  of 
Inspections,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  businesses  or  other 
for-profit.  The  agreement  between  a 
transportation  company  and  the  United 
States  is  needed  to  assure  the  United 
States  that  the  transportation  company 
will  remain  responsible  for  the  aliens 
that  it  transports  to  the  United  States 
under  the  Visa  Waiver  Pilot  Program  (8 
USC  1187). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  at  one  (1)  hour 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  50  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-618-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307, 425  I  Street,  NW., 


Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 

Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  April  21, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-10624  Filed  4-23-97;  8:45  am] 

BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs;  Bureau  of 
Justice  Assistance;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  Justice  Programs, 
Justice. 

ACTION:  Notice  of  information  collection 
under  review;  implementation  of 
section  104(d)  of  the  Communications 
Assistance  for  Law  Enforcement  Act. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 

This  proposed  information  collection 
was  previously  published  on  April  10, 
1996,  in  the  Federal  Register  and 
allowed  60  days  for  public  comment.  A 
summary  of  these  comments  are 
included  at  the  end  of  this  notice. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  (30  days  from 
the  date  of  this  notice).  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10.  Written  comments  and 
suggestions  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  D.C.,  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285. 

Comments  may  also  be  submitted  to 
the  Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 


Officer,  Suite  850, 1001  G  Street,  N.W., 
Washington,  D.C.,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

The  purpose  of  this  notice  is  to 
request  written  comments  and 
suggestions  from  the  public,  including 
telecommunications  carriers,  and 
affected  agencies  should  address  one  or 
more  of  the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  methodology 
and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (e.g.,  permitting 
electronic  submission  of  responses.) 

Overview  of  this  Information  Collection 

91)  Type  of  Information  Collection: 
NEW  COLLECTION:  The  type  of 
information  acquired  is  required  to  be 
furnished  by  law  in  terms  of  a  carrier 
statement,  as  set  forth  in  subsection 
104(d)  of  the  Communications 
Assistance  for  Law  Enforcement  Act 
(CALEA)  (Public  Law  103-414,  47 
U.S.C.  1001-1010).  The  template,  which 
is  not  mandatory,  has  been  developed 
through  the  consultative  process  with 
the  telecommunications  industry  to 
facilitate  submission  of  the 
telecommunications  carrier  statements. 
Such  information  is  quantitative  and 
qualitative  data  necessary  to  identify 
any  systems  or  services  of  a 
telecommunications  carrier  that  do  not 
have  the  capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  specified  in  the 
final  capacity  notice  to  subsection 
104(a)  of  CALEA. 

(2)  The  title  of  the  information 
collection:  “Telecommunications 
Carrier  Statement.” 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collections; 
Form  number:  None.  Sponsored  by  the 
Federal  Bureau  of  Investigation  (FBI), 
United  States  Department  of  Justice. 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 
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BUSINESS  OR  OTHER  FOR  PROFIT: 
Telecommunications  carriers,  as  defined 
in  CALEA  subsection  102(8),  will 
respond. 

The  collected  data  will  be  used  in 
conjunction  with  law  enforcement 
priorities  and  other  factors  to  determine 
the  telecommunications  carriers  that 
may  be  eligible  for  cost  reimbursement 
according  to  section  104. 

The  amount  and  type  of  information 
collected  will  be  minimized  to  ensure 
that  the  submission  of  this  data  by 
telecommunications  carriers  will  not  be 
burdensome  nor  unreasonable.  Each 
telecommunications  carrier  will  submit 
a  statement  identifying  any  of  its 
systems  or  services  that  do  not  have  the 
capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  set  forth  in  the  final 
capacity  notice. 

Based  on  consultation  with  industry, 
information  solicited  to  specifically 
identify  such  systems  and  services  that 
cannot  meet  the  estimated  capacity 
requirements  will  include:  Common 
Language  Location  Identifier  (CLLI) 
code  or  equivalent  identifier,  switch 
model  or  other  system  or  service  type, 
and  the  city  and  state  where  the  system 
or  service  is  located.  Unique 
information  required  for  wireline 
systems  and  services  would  include  the 
host  CLLI  code  if  the  system  or  service 
is  a  remote  and  the  county  name(s)  that 
the  system  or  service  serves.  Unique 
information  required  for  wireless 
systems  and  services  would  include  the 
Metropolitan  or  Rural  Service  Area 
number(s),  or  the  Metropolitan  or  Basic 
Trading  Area  number(s)  served  by  the 
system  or  service. 

Confidentiality  regarding  the  data 
received  from  the  telecommunications 
carriers  will  be  protected  by  statute, 
regulation,  and  through  non-disclosure 
agreements  as  necessary. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  The  FBI  estimates  that  there 
are  approximately  three-thousand  four- 
hundred  ninety-seven  (3,497) 
telecommunications  carriers,  with 
approximately  twenty-three  thousand 
(23,000)  unique  systems  or  services,  that 
will  be  affected  by  this  collection  of 
information.  The  total  amount  of  time 
required  to  complete  the 
Telecommunications  Carrier  Statement 
will  vary,  depending  upon  the  total 
number  of  systems  and  services  that  the 
telecommunications  carrier  deploys  that 
provide  a  customer  or  subscriber  with 
the  ability  to  originate,  terminate,  or 
direct  communications.  The  time 
required  to  read  and  prepare 


information,  for  one  system  or  service  is 
estimated  at  10  minutes.  There  is  also 
an  associated  startup  time  per  carrier 
that  is  estimated  at  2  hours.  This  startup 
time  consists  of  reading  the 
Telecommunications  Carrier  Statement 
and  determining  data  sources. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection  is  10,904  horns.  These 
estimates  were  derived  from  close 
consultation  with  industry. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Summary  of  Comments  to  the  60-Day 
Notice 

Based  on  industry  comments  and  to 
conform  with  the  Second  Notice  of 
Capacity  that  was  published  in  the 
Federal  Register  on  January  16, 1997, 
the  Telecommunications  Carrier 
Statement  Template  has  been  changed 
to: 

(a)  Remove  the  capacity  field.  This 
information  is  no  longer  required 
because  estimates  of  actual  and 
maximum  capacity  requirements  are 
being  provided  by  geographical  location 
in  Appendices  sections  A  through  D  of 
the  Second  Notice  of  Capacity. 

(b)  Associate  the  county(s)  field  to  be 
unique  information  required  for 
wireline  systems  and  services  only. 

Pacific  Telesis  Group  (PTG) 

•  PTG  is  concerned  that  the  startup 
time  does  not  include  time  required  to 
evaluate  the  Final  Notice  of  Capacity 
Requirements  itself  and  match  up 
switch  capability  with  law  enforcement 
needs.  This  is  necessary  before  the 
template  can  be  populated,  and  the  time 
does  not  appear  to  be  included  in 
current  estimates  of  hours  required  to 
complete  the  survey. 

Response 

CALEA,  SEC.  104,  (d)  CARRIER 
STATEMENT  states  in  part  that, 

“Within  180  days  after  the  publication 
by  the  Attorney  General  of  a  notice  of 
capacity  requirements  pursuant  to 
subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate. .  .  .”  The  PRA  Carrier 
Statement  estimates  the  hour  burden  for 
startup  time  to  read  the 
Telecommunications  Carrier  Statement 
and  determine  data  sources.  It  was 
never  intended  to  include  time  to 
evaluate  the  Final  Notice  of  Capacity. 

•  PTG  contends  that  it  is 
extraordinarily  difficult  to  determine 
the  county  for  each  prefix  served  by  a 


switch.  The  difficulty  escalates  further 
for  those  switches  located  near  county 
boundaries  and  which  include  prefixes 
that  serve  multiple  counties.  The  work 
to  make  these  identifications  would  be 
administratively  burdensome  and  labor 
intensive,  and  would  certainly  exceed 
the  ten-minute  parameter  utilized  by 
TILU.  PTG  would  support  a  change  to 
the  provision  of  information  regarding 
county  in  which  a  switch  resides,  rather 
than  counties  served  by  each  prefix 
within  a  switch. 

Response 

While  we  agree  that  county 
information  does  not  reside  in  the 
traditional  engineering  and  planning 
database,  i.e..  Local  Switch  Demand  and 
Facility  (LSD&F)  database,  this 
information  is  available  in  other 
databases  such  as  E911  and  Wirecenter 
Map  Information.  Also,  software  is 
available  that  provides  information  on 
wirecenter  serving  areas.  One  of  the 
RBOCs  stated  on  an  ECSP 
Subcommittee  conference  call  that  they 
were  able  to  extract  county  information 
from  their  E911  database.  The 
mechanized  Telecommunications 
Carrier  Statement  Template  allows  for 
the  import  of  data  from  a  database  and 
provides  instructions  for  dealing  with 
imports  from  multiple  databases. 

United  States  Telephone  Association 
(USTA) 

•  USTA  recommends  that  the  final 
review  and  public  comment  period  be 
provided  on  this  notice  following  the 
final  promulgation  of  the  Final  Notice  of 
Capacity  requirements  and  Cost 
Recovery  Procedures.  Since  the  carrier 
statement  is  intended  to  respond  to  a 
notice  of  capacity  requirements, 
responding  to  item  3c  (“capacity”)  is 
problematic.  In  short,  the  ability  of 
carriers  to  complete  column  3c,  and  the 
burden  imposed  by  column  3c  is 
directly  related  to  the  definition  of 
capacity  in  the  Final  Notice  of  Capacity 
requirements. 

Response 

CALEA,  SEC.  104,  (d)  CARRIER 
STATEMENT  states  in  part  that, 

“Within  180  days  after  the  publication 
by  the  Attorney  General  of  a  notice  of 
capacity  requirements  pursuant  to 
subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate.  *  *  *”  This  PRA  Carrier 
Statement  requires  a  minimum  of  90 
days  for  comment  (one  60  day  comment 
period  and  the  current  30  day  comment 
period).  If  the  PRA  Carrier  Statement 
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was  deferred  until  after  the  issuance  of 
the  Final  Notice  of  Capacity,  the 
template  would  be  unavailable  for  most 
of  the  180  days.  Furthermore,  template 
item  3c  (“capacity”)  has  been  removed 
from  the  Telecommunications  Carrier 
Statement  Template. 

•  USTA  believes  that  the  template 
should  apply  to  switches  alone. 

Response 

The  “Equipment  Type”,  item  3b,  is 
intended  for  listing  equipment  that  the 
carrier  believes  does  not  have  the 
capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  specified  in  the 
Final  Notice  of  Capacity  to  subsection 
104(a)  of  CALEA.  As  stated  in  CALEA, 
SEC.  104,  (d)  CARRIER  STATEMENT 
“Within  180  days  after  the  publication 
by  the  Attorney  General  of  a  Notice  of 
Capacity  requirements  pursuant  to 
subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate.  *  *  *”  The 
telecommunications  carrier  may  need  to 
identify  any  element  in  their  network  or 
other  network  (i.e.,  Service  Control 
Point,  Voice  Mail  System)  that  provides 
call  identifying  information  or  call 
content  as  identified  in  CALEA  Section 
103. 

•  USTA  is  not  convinced  that  the 
burden  imposed  on  carriers,  especially 
small  companies,  by  completing  the 
template  will  be  manageable  as  is 
implied  in  the  notice  [of  Information 
Collection].  Given  the  lack  of  certain 
key  definitions  and  terms  upon  which 
the  template  is  based  (e.g.,  capacity, 
service),  this  burden  in  fret  could  be 
significant. 

Response 

The  concern  about  burden  is  based  on 
lack  of  definitions  such  as  capacity  and 
service.  The  request  for  capacity 
information  has  been  removed  from  the 
Telecommunications  Carrier  Statement 
Template.  With  regard  to  services, 
CALEA,  SEC.  104,  (d)  CARRIER 
STATEMENT  states  in  part  that, 

“Within  180  days  after  the  publication 
by  the  Attorney  General  of  a  notice  of 
capacity  requirements  pursuant  to 
subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate.  *  *  *”  The 
telecommunications  carrier  may  need  to 
identify  any  element  in  their  network  or 
other  network  (i.e..  Service  Control 


Point,  Voice  Mail  System)  that  provides 
call  identifying  information  or  call 
content  as  identified  in  CALEA  Section 
103. 

•  CALEA  requires  carriers  to  be  in 
compliance  with  the  Act’s  capabilities 
requirements  by  October  1998. 

However,  carriers  are  given  three  years 
following  the  publication  of  the  Final 
Notice  of  Capacity  in  which  to  comply 
with  the  capacity  requirements.  USTA 
understands  that  TJLU  considers  the 
operative  deadline  for  compliance  with 
the  Act  therefore  is  contingent  on 
capacity  requirements  deadline,  not  the 
capabilities  requirements  deadline. 
USTA  seeks  final  clarification  of  this 
issue. 

Response 

The  FBI  has  no  statutory  authority  to 
countermand  the  intentions  of  the 
Congress,  and  it  has  no  authority  to 
waive  the  statutory  compliance  dates 
specified  in  CALEA.  There  is,  however, 
a  provision  and  mechanism  under 
CALEA,  grounded  in  the  principle  of 
reasonableness,  that  offers  relief  to 
telecommunications  carriers  where 
there  is  a  prospect  that  the  capability 
assistance  compliance  deadline  cannot 
be  met.  Section  107  of  CALEA  permits 
telecommunications  carriers  to  seek  an 
extension(s)  of  time  from  the  FCC  in 
order  to  achieve  compliance  with  the 
assistance  capability  requirements 
under  circumstances  where  a  carrier  can 
show  that  compliance  with  those 
requirements  is  not  reasonably 
achievable  through  the  application  of 
available  technology  during  the 
compliance  period  specified  in  Section 
111.  The  Commission  may  grant  such  an 
extension  after  consultation  with  the 
Attorney  General  in  those  cases  where 
such  an  extension  is  reasonably 
warranted.  Since  CALEA  was  enacted,  it 
is  generally  understood  that  various 
carriers  and  manufacturers  have  moved 
at  different  paces  in  pursuing  CALEA 
capability  solutions.  Given  this,  there  is 
support  for  the  perspective  that 
CALEA ’s  provisions,  which  contain 
mechanisms  for  reasonable  treatment 
and  compliance  date  extensions  in 
special  cases,  should  be  utilized  as 
enacted. 

BellSouth  Telecommunications,  Inc. 

•  BellSouth  is  unable  to  estimate  the 
amount  of  time  required  to  complete  a 
carrier  statement  which  seeks  data 
concerning  the  capacity  of  a  system  or 
service  that  is  not  a  switch  with  a  CLLI 
code. 

Response 

The  “Equipment  Type”,  item  3b,  is 
intended  for  listing  equipment  that  the 


carrier  believes  does  not  have  the 
capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  specified  in  the 
Final  Notice  of  Capacity  to  subsection 
104(a)  of  GALEA.  As  stated  in  CALEA, 
SEC.  104,  (d)  CARRIER  STATEMENT 
“Within  180  days  after  the  publication 
by  the  Attorney  General  of  a  Notice  of 
Capacity  requirements  pursuant  to 
subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate  *  *  The 
telecommunications  carrier  may  need  to 
identify  any  element  in  their  network  or 
other  network  (i.e.,  Service  Control 
Point,  Voice  Mail  System)  that  provides 
call  identifying  information  or  call 
content  as  identified  in  CALEA  Section 
103. 

Ameritech 

•  Although  the  Notice  states  that 
carriers  should  provide  information 
identifying  “systems  and  services”,  the 
FBI  should  acknowledge  that  carriers 
will  be  providing  information  only 
regarding  their  switches.  More 
importantly  however,  although  the  FBI’s 
Electronic  Surveillance  Interface 
Document  lists  different  services  which 
the  FBI  views  as  subject  to  CALEA,  the 
generic  requirements  [industry 
standard]  currently  being  finalized, 
focus  exclusively  on  building  “wiretap 
capability”  within  the  switch. 

Response 

The  “Equipment  Type”,  item  3b,  is 
intended  for  listing  equipment  that  the 
carrier  believes  does  not  have  the 
capacity  to  accommodate 
simultaneously  the  number  of 
interceptions,  pen  registers,  and  trap 
and  trace  devices  as  specified  in  the 
Final  Notice  of  Capacity  to  subsection 
104(a)  of  CALEA.  As  stated  in  CALEA, 
SEC.  104,  (d)  CARRIER  STATEMENT 
“Within  180  days  after  the  publication 
by  the  Attorney  General  of  a  Notice  of 
Capacity  requirements  pursuant  to 
subsection  (a)  or  (c),  a 
telecommunications  carrier  shall  submit 
to  the  Attorney  General  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate  *  *  The 
telecommunications  carrier  may  need  to 
identify  any  element  in  their  network  or 
other  network  (i.e.,  Service  Control 
Point,  Voice  Mail  System)  that  does  not 
have  the  capacity  to  accommodate  the 
call  identifying  information  or  call 
content  as  identified  in  CALEA  Section 
103. 
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•  Ameritech  points  out  that  the 
“capacity”  of  the  switch  has  yet  to  be 
defined  by  the  FBI. 

Response 

Law  enforcement  has  defined  capacity 
in  the  Second  Notice  of  Capacity  by 
geographic  area  as  required  in  CALEA. 
The  switch  capacity  is  not  required  in 
the  Telecommunications  Carrier 
Statement.  Therefore,  template  item  3c 
(“capacity”)  has  been  removed  from  the 
Telecommunications  Carrier  Statement 
Template. 

SBC  Communications  Inc. 

•  The  estimate  of  time  required  to 
prepare  the  Telecommunications  Carrier 
Statement,  whether  using  template  or 
not,  is  potentially  understated.  It  is  in 
the  estimation  of  capacity  that  most  of 
the  work  involved  in  the  preparation  of 
a  Telecommunications  Carrier 
Statement  will  occur,  not  in  the 
preparation  of  the  form  itself.  SBC 
estimates  that  it  spent  a  minimum  of  64 
hours  working  on  the  Initial  Capacity 
Notice  developing  data  that  will  be  used 
in  filling  out  the  Telecommunications 
Carrier  Statement  *  *  * 

Response 

The  PRA  Carrier  Statement  estimates 
the  hour  burden  for  startup  time  to  read 
the  Telecommunications  Carrier 
Statement  and  determine  data  sources. 

It  was  never  intended  to  include  time  to 
evaluate  the  Final  Notice  of  Capacity. 
The  hour  burden  estimates  were 
developed  through  the  consultative 
process  with  the  ECSP  Committee.  One 
of  the  assumptions  was  that  most  of  the 
data  could  be  obtained  from  the  Local 
Switch  Demand  and  Facilities  (LSD&F) 
database  or  its  equivalent.  The  concern 
that  most  of  the  work  will  involve 
capacity  estimation  will  be  eliminated 
because  item  3c  (“capacity”)  has  been 
removed  from  the  Telecommunications 
Carrier  Statement  Template. 

•  Serving  areas  extend  far  beyond  the 
location  of  the  switch  or  other  facility 
and  are  not  kept  by  county  in  the 
ordinary  course  of  business. 

Response 

While  we  agree  that  county 
information  does  not  reside  in  the 
traditional  engineering  and  planning 
database  (e.g.,  LSD&F),  this  information 
is  available  in  other  databases  such  as 
E911  and  Wirecenter  Map  Information. 
Also,  software  is  available  that  provides 
information  on  wirecenter  serving  areas. 
One  of  the  RBOCs  stated  on  an  ECSP 
Subcommittee  conference  call  that  they 
were  able  to  extract  county  information 
from  their  E911  database.  The 
mechanized  Telecommunications 


Carrier  Statement  Template  allows  for 
the  import  of  data  from  a  database  and 
provides  instructions  for  dealing  with 
imports  from  multiple  databases. 

•  Concern  was  expressed  about 
capacity  requirements  being  stated 
based  upon  the  conditions  at  the  time  of 
collection  and  that  over  time  the 
requirements  would  change.  SBC  stated 
that  ongoing  collection  and  validation  of 
data  to  determine  capacity  would 
exceed  the  time  estimates  in  the  Carrier 
Statement  Notice. 

Response 

The  Second  Notice  of  Capacity  issues 
estimated  actual  and  maximum  capacity 
requirements  in  actual  numbers.  A 
change  in  the  requirements  would  only 
occur  on  the  issuance  of  a  new  Notice 
of  Capacity,  which  would  require  a 
response. 

MFS  Communications  Company ,  Inc 

•  MFS  states,  “It  is  not  clear  that  the 
information  sought  will  be 
comprehensive  or  very  useful  to  the  FBI 
in  fulfilling  its  notice  requirements 
under  CALEA  for  three  major  reasons” 
that  are  listed. 

First,  the  FBI’s  survey  of  existing 
switches  and  telecommunications 
capacity  will  likely  capture  only  a 
minority  of  telecommunications  carriers 
and  will  provide  a  distorted  view  of  the 
industry.  With  the  enactment  of  the 
Telecommunications  Act,  a  number  of 
new  firms — like  MFS — can  be  expected 
to  enter  or  greatly  expand  their 
operations  in  the  telecommunications 
market  over  the  next  four  years. 
Obviously,  those  new  entrants’  capacity 
and  networks,  particularly  those 
entrants  who  have  not  yet  entered  the 
market,  will  not  be  included.  The 
Telecommunications  Act  also  permits 
carriers  to  enter  local  telephone  markets 
as  resellers  of  local  service  capacity 
(e.g.,  AT&T  buys  capacity  from  NYNEX 
and  resells  it  as  local  service).  The 
impact  of  such  resale  activities  on  an 
aggregate  estimate  of  capacity  are 
unclear. 

Second,  CALEA  includes  only  public 
telecommunications  networks,  and 
excludes  private  networks.  So  long  as 
the  definition  of  private  networks  is 
unclear,  firms  can  minimize  their 
CALEA  reporting  requirements  and 
obligations  if  they  unilaterally  classify 
facilities  as  “private  network”  facilities. 
Often  there  is  not  a  crisp  distinction 
between  public  and  private 
telecommunications  networks  and 
services,  so  there  is  a  strong  possibility  * 
that  the  survey  will  include  a  mismatch 
of  services.  There  are  many  firms,  such 
as  shared  tenant  services  (STS) 
providers  that  provide  telephone  service 


to  the  tenants  of  a  building  or  campus 
and  it  is  not  clear  whether  the  capacity 
of  such  offerings  should  be  included. 

Third,  CALEA  excludes  information 
services.  Again,  a  firm’s  CALEA 
obligations  can  be  minimized  to  the 
extent  that  it  unilaterally  classifies  its 
activities  as  information  services.  So 
long  as  the  precise  scope  of  information 
and  telecommunications  services  is  not 
defined,  some  firms  will  report  capacity 
that  others  would  not. 

Response 

As  stated  in  CALEA,  SEC.  104,  (d) 
CARRIER  STATEMENT  “Within  180 
days  after  the  publication  by  the 
Attorney  General  of  a  Notice  of  Capacity 
requirements  pursuant  to  subsection  (a) 
or  (c),  a  telecommunications  carrier 
shall  submit  to  the  Attorney  General  a 
statement  identifying  any  ofcits  systems 
or  services  that  do  not  have  the  capacity 
to  accommodate  simultaneously  the 
number  of  interceptions,  pen  registers, 
and  trap  and  trace  devices  set  forth  in 
the  notice  under  such  subsection.”  The 
Telecommunications  Carrier  Statement 
Template  is  not  a  survey  and  is  not 
mandatory.  The  Telecommunications 
Carrier  Statement  Template  was 
developed  through  the  consultative 
process  with  industry  representatives  to 
facilitate  submission  of  the  Carrier 
Statement.  The  information  requested 
will  be  used  by  law  enforcement  in 
conjunction  with  law  enforcement 
priorities  and  other  factors  to  determine 
the  specific  equipment,  facilities,  and 
services  that  require  immediate 
modification. 

In  the  Second  Notice  of  Capacity,  law 
enforcement  provided  a  notice  of 
estimated  capacity  requirements  by 
geographic  area  and  has  selected 
counties  as  the  appropriate  basis  for 
expressing  capacity  requirements  for 
telecommunications  carriers  offering 
local  exchange  service  (i.e.,  wireline 
carriers).  Appendix  A  of  the  Second 
Notice  of  Capacity  lists  all  actual  and 
maximum  capacity  requirements  by 
county.  These  requirements  represent 
the  simultaneous  number  of  call-content 
interceptions  and  wireline  interceptions 
of  call-identifying  information  for  each 
county  in  the  United  States  and  its 
territories.  Wireline  carriers  may 
ascertain  the  actual  and  maximum 
capacity  requirements  that  will  affect 
them  by  looking  up  in  Appendix  A  the 
county  (or  counties)  for  which  they  offer 
local  exchange  service. 

Law  enforcement’s  county  capacity 
requirements  are  based  on  historical 
interception  data  and  represent  its 
interception  needs  anywhere  in  the 
county.  The  county  requirements  apply 
to  all  existing  and  any  future  wireline 
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carriers  offering  local  exchange  service 
in  each  county,  regardless  of  equipment 
type  used  or  customer  base. 

CALEA  applies  to  all 
telecommunications  carriers  as  defined 
in  section  102(8).  Notices  will 
eventually  be  issued  covering  all 
telecommunications  carriers.  However, 
the  Second  Notice  of  Capacity  and  its 
associated  Final  Notice  of  Capacity 
should  be  viewed  as  a  first  phase 
application  to  telecommunications 
carriers  offering  services  that  are  of  most 
immediate  concern  to  law 
enforcement — that  is,  those 
telecommunications  carriers  offering 
local  exchange  service  and  certain 
commercial  mobile  radio  services, 
specifically  cellular  service  and 
personal  communications  service  (PCS). 

The  exclusion  from  the  notice  of 
certain  telecommunications  carriers  that 
have  services  deployed  currently  or 
anticipate  deploying  services  in  the  near 
term  does  not  exempt  them  from 
obligations  under  CALEA. 

•  The  hour  burden  depends  on  how 
each  carrier  interprets  the  meaning  of 
capacity. 

Response 

The  Second  Notice  of  Capacity 
provides  capacity  requirements  based 
on  geographic  area  and  states  the 
estimated  actual  and  maximum  capacity 
numbers  and  not  a  percentage.  Also, 
item  3c  (“capacity”)  has  been  removed 
from  the  Telecommunications  Carrier 
Statement  Template  and  therefore 
should  not  impact  the  estimated  hour 
burden  to  respondents. 

Synacom  Technology,  Inc. 

•  Synacom  states,  “Law  enforcement 
should  provide  some  guidance  as  to 
which  features  and  services  should  be 
accessible  and  then  determine  the 
capacity  required  for  each  feature  and 
service.  This  is  to  prevent  over  building 
the  intercept  capacity.”  Also,  “The 
information  requested  is  largely 
unnecessary,  because  its  resolution  is 
not  adequate  to  accurately  measure 
compliance  with  neither  the  CALEA 
capability  requirements  nor  the  capacity 
notice.” 

Response 

The  Telecommunications  Carrier 
Statement  Template  was  developed 
through  the  consultative  process  with 
industry  representatives.  The 
information  requested  will  be  used  by 
law  enforcement  in  conjunction  with 
law  enforcement  priorities  and  other 
factors  to  determine  the  specific 
equipment,  facilities,  and  services  that 
require  immediate  modification. 


•  Synacom  also  states,  “*  *  *  the 
burden  to  gather  the  required 
information  is  much  more  difficult  to 
gather  as  it  requires  technical  expertise 
to  evaluate  whether  the  systems  of  the 
telecommunications  service  provider 
collectively  provide  the  required  access 
for  each  of  several  independent  features 
and  services.” 

Response 

The  Carrier  Statement  Template  was 
simplified  to  its  present  form  through 
the  consultative  process  with  the 
telecommunications  industry.  The 
telecommunications  carriers  need  only 
list  systems  and  services  that  do  not 
meet  the  requirements  of  CALEA 
subsection  104(d).  If  any  system  or 
service  does  not  meet  the  requirements 
of  CALEA  subsection  104(d),  it  must  be 
reported. 

•  Synicom  states  that,  “There  should 
be  a  ‘jurisdiction’  column  instead  of  the 
‘county’,  ‘city’,  and  ‘state’  columns.” 
Also,  “the  ‘MSA,  RSA,  MTA,  or  BTA’ 
field  is  largely  irrelevan.t” 

Response 

In  the  Second  Notice  of  Capacity,  law 
enforcement  provides  a  notice  of 
estimated  capacity  requirements  by 
geographical  area  and  has  selected 
counties  and  market  as  the  appropriate 
basis  for  expressing  capacity 
requirements  for  telecommunications 
carriers  offering  local  exchange  service. 
Appendix  A  of  the  Second  Notice  of 
Capacity  lists  all  estimated  actual  and 
maximum  capacity  requirements  by 
county.  The  selection  of  county  as  a 
means  of  define  law  enforcement 
requirements  takes  into  consideration, 
by  its  very  nature,  a  long  standing 
territorial  location  that  is  unchanged, 
well  documented,  is  understandable  to 
both  law  enforcement  and  industry,  and 
takes  into  consideration  a  specific  law 
enforcement  jurisdiction.  These 
requirements  represent  the 
simultaneous  number  of  call-content 
interceptions  and  wireline  interceptions 
of  call-identifying  information  for  each 
county  in  the  United  States  and  its 
territories.  Wireline  carriers  may 
ascertain  the  estimated  actual  and 
maximum  capacity  requirements  that 
will  affect  them  by  looking  up  in 
Appendix  A  the  county  (or  counties)  or 
Appendices  B,  C,  D  for  which  they  offer 
local  exchange  service. 

Law  enforcement’s  county  or  market 
capacity  requirements  are  based  on 
historical  interception  data  and 
represent  its  interception  needs 
anywhere  in  the  county  or  market.  The 
county  or  market  requirements  apply  to 
all  existing  and  any  future  wireline 
carriers  offering  local  exchange  service 


in  each  county,  regardless  of  equipment 
type  used  or  customer  base. 

For  wireless  carriers,  individuals 
county  boundaries  were  not  considered 
to  be  feasible  geographic  designations 
for  identifying  capacity  requirements. 
Instead,  law  enforcement  determined 
that  the  wireless  market  service  area 
would  be  the  most  appropriate 
geographic  designations.  Although  these 
areas  comprise  sets  of  counties,  the  use 
of  such  market  service  areas  best  takes 
into  account  the  greatest  inherent 
mobility  of  wireless  subscribers.  What  is 
most  important  is  that  historical 
information  on  wireless  interceptions 
could  only  be  associated  with  market 
service  areas. 

Therefore,  the  county (s)  field  to  the 
Telecommunications  Carrier  Statement 
Template  is  information  required  for 
wireline  systems  and  services  only. 

Dated:  April  21, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-10625  Filed  4-23-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Indian 
and  Native  American  Employment  and 
Training  Council 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  and 
section  401(h)(1)  of  the  Job  Training 
Partnership  Act,  as  amended  [9  U.S.C. 
1671(h)(1)],  notice  is  hereby  given  of  a 
meeting  of  the  Native  American 
Employment  and  Training  Council. 

TIME  AND  DATES:  The  meeting  will  begin 
at  1  p.m.  PDT  on  Thursday,  May  15, 
1997,  and  continue  until  close  of 
business  that  day.  The  meeting  will 
reconvene  at  9  a.m.  PDT  on  Friday,  May 
16, 1997,  and  adjourn  at  5  p.m.  PDT  on 
that  day.  From  3  p.m.  to  5  p.m.  PDT  on 
May  15  will  be  reserved  for 
participation  and  presentation  by 
members  of  the  public. 

PLACE:  The  Regent  Room  of  the 
Sheraton  Anaheim  Hotel,  1015  West 
Ball  Road,  Anaheim,  California  92802. 
STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  The  agenda 
will  focus  on  the  following  topics:  (1) 
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Status  of  the  Program  Year  1996 
Partnership  Plan;  (2)  progress  of  the 
evaluation  of  the  section  401  program; 

(3)  status  of  the  current  draft  section  401 
program  regulations;  (4)  status  of 
technical  assistance  and  training 
provision  for  Program  Year  1997;  (5) 
status  of  welfare  reform 
implementation;  (6)  status  of  pending 
and  proposed  job  training  legislation; 
and  (7)  status  of  nominations  for 
expiring  appointments  to  the  Council. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  M.  Dowd,  Chief,  Division  of 
Indian  and  Native  American  Programs, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-4641,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone:  (202)  219-8502(v0lCE)  or 
(202)  326-2577(TDD)  (these  are  not  toll- 
free  numbers). 

Signed  at  Washington,  DC,  this  18th  day  of 
April,  1997. 

Anna  W.  Goddard, 

Director,  Office  of  Special  Targeted  Programs. 
(FR  Doc.  97-10644  Filed  4-23-97;  8:45  a.m.] 
BILUNG  CODE:  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in' 
accordance  with  the  Davis-Bacon  Act. 


The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 


Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

Connecticut 

CT970008  (Feb.  14, 1997) 

Massachusetts 
MA970016  (Feb.  14, 1997) 

Maine 

ME970015  (Feb.  14, 1997) 

ME970022  (Feb.  14, 1997) 

ME970025  (Feb.  14, 1997) 

ME970031  (Feb.  14, 1997) 

ME970034  (Feb.  14, 1997) 

ME970035  (Feb.  14, 1997) 

ME970036  (Feb.  14, 1997) 

ME970037  (Feb.  14. 1997) 

ME970038  (Feb.  14, 1997) 

New  Hampshire 
NH970001  (Feb.  14. 1997) 

NH970007  (Feb.  14, 1997) 

NH970017  (Feb.  14, 1997) 

New  Jersey 

NJ970002  (Feb.  14, 1997) 

NJ970003  (Feb.  14, 1997) 

NJ970004  (Feb.  14, 1997) 

NJ970007  (Feb.  14, 1997) 

NJ970009 (Feb.  14, 1997) 

New  York 

NY970001  (Feb.  14, 1997) 

NY970002  (Feb.  14, 1997) 

NY970004  (Feb.  14, 1997) 

NY970007  (Feb.  14. 1997) 

NY970011  (Feb.  14, 1997) 

NY970021  (Feb.  14, 1997) 

NY970022  (Feb.  14, 1997) 

NY970026  (Feb.  14, 1997) 

NY970031  (Feb.  14, 1997) 

NY970032  (Feb.  14, 1997) 

NY970034  (Feb.  14, 1997) 

NY970037  (Feb.  14, 1997) 

NY970046  (Feb.  14, 1997) 

NY970047  (Feb.  14, 1997) 

NY970048  (Feb.  14, 1997) 

NY970060  (Feb.  14, 1997) 

Rhode  Island 
RI970006  (Feb.  14, 1997) 

Volume  U: 

Delaware 

DE970008  (Feb.  14, 1997) 

Maryland 

MD970035  (Feb.  14, 1997) 

MD970045  (Feb.  14, 1997) 

Pennsylvania 
PA970050  (Feb.  14, 1997) 

Virginia 

VA970008  (Feb.  14, 1997) 

VA970063  (Feb.  14, 1997) 

VA970069  (Feb.  14, 1997) 

VA970102  (Feb.  14, 1997) 

Volume  III: 

Alabama 

AL970001  (Feb.  14, 1997) 

AL970008  (Feb.  14, 1997) 

Georgia 

GA97CC22  (Fab.  14, 1997) 

GA970023  (Feb.  14, 1997) 

GA970032  (Feb.  14, 1997) 

GA970034  (Feb.  14. 1997) 

GA970035  (Feb.  14, 1997) 
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GAS70037  (Feb.  14, 1997) 
GA970039  (Feb.  14, 1997) 
GA970042  (Feb.  14, 1997) 
GA970043  (Feb.  14, 1997) 
GA970044  (Feb.  14, 1997) 
GA970053  (Feb.  14, 1997) 
GA970057  (Feb.  14. 1997) 
GA970058  (Feb.  14, 1997) 
GA970062  (Feb.  14, 1997) 
GA970065  (Feb.  14, 1997) 
GA970066  (Feb.  14, 1997) 
GA970070  (Feb.  14, 1997) 
GA970073  (Feb.  14, 1997) 
GA970075  (Feb.  14, 1997) 
GA970077  (Feb.  14, 1997) 

Volume  IV: 

Illinois 

IL970001  (Feb.  14, 1997) 
IL970002  (Feb.  14, 1997) 
IL970003  (Feb.  14, 1997) 
IL970004  (Feb.  14, 1997) 
IL970008  (Feb.  14, 1997) 
IL970009  (Feb.  14, 1997) 
IL970010 (Feb.  14, 1997) 
IL970011  (Feb.  14, 1997) 
IL970012 (Feb.  14, 1997) 
IL970013  (Feb.  14, 1997) 
IL970014  (Feb.  14, 1997) 
IL970015  (Feb.  14, 1997) 
IL970016  (Feb.  14, 1997) 
IL970020  (Feb.  14, 1997) 
IL970023  (Feb.  14, 1997) 
IL970026  (Feb.  14. 1997) 
IL970040  (Feb.  14, 1997) 
IL970055  (Feb.  14, 1997) 
IL970065  (Feb.  14, 1997) 

Indiana 

IN970001  (Feb.  14, 1997) 
DM970002  (Feb.  14, 1997) 
DM970003  (Feb.  14, 1997) 
IN970006  (Feb.  14, 1997) 
IN970018  (Feb.  14, 1997) 

Michigan 

MI970007  (Feb.  14, 1997) 
MI970030  (Feb.  14, 1997) 
MI970047  (Feb.  14, 1997) 
MI970063  (Feb.  14, 1997) 

Volume  V: 

Kansas 

KS970006  (Feb.  14, 1997) 
KS970015  (Feb.  14, 1997) 
KS970020  (Feb.  14, 1997) 

Nebraska 

NE970003  (Feb.  14, 1997) 
NE970013  (Feb.  14, 1997) 
NE970015  (Feb.  14, 1997) 
NE970016  (Feb.  14. 1997) 
NE970017  (Feb.  14, 1997) 
NE970018  (Feb.  14, 1997) 
NE970021  (Feb.  14, 1997) 
NE970022  (Feb.  14, 1997) 
NE970023  (Feb.  14, 1997) 
NE970024  (Feb.  14, 1997) 
NE970025  (Feb.  14. 1997) 
NE970026  (Feb.  14, 1997) 
NE970027  (Feb.  14, 1997) 
NE970028  (Feb.  14. 1997) 
NE970029  (Feb.  14, 1997) 
NE970030  (Feb.  14. 1997) 
NE970031  (Feb.  14, 1997) 
NE970034  (Feb.  14, 1997) 
NE970035  (Feb.  14, 1997) 
NE970036  (Feb.  14. 1997) 
NE970037  (Feb.  14, 1997) 
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NE970039  (Feb.  14, 1997) 

NE970040  (Feb.  14, 1997) 

NE970041  (Feb.  14, 1997) 

NE970042  (Feb.  14, 1997) 

NE970043  (Feb.  14, 1997) 

NE970045  (Feb.  14, 1997) 

NE970049  (Feb.  14, 1997) 

NE970051  (Feb.  14, 1997) 

NE970052  (Feb.  14, 1997) 

NE970053  (Feb.  14, 1997) 

NE970055  (Feb.  14, 1997) 

NE970056  (Feb.  14. 1997) 

New  Mexico 

NM970001  (Feb.  14, 1997) 

NM970005  (Feb.  14, 1997) 

Texas 

TX970002  (Feb.  14, 1997) 

TX970051  (Feb.  14, 1997) 

Volume  VI: 

None 

Volume  VII: 

California 

CA970076  (Feb.  14, 1997) 

CA970078  (Feb.  14, 1997) 

CA970094  (Feb.  14, 1997) 

CA970096  (Feb.  14, 1997) 

CA970102  (Feb.  14, 1997) 

CA970103  (Feb.  14, 1997) 

CA970104  (Feb.  14, 1997) 

CA970106  (Feb.  14, 1997) 

CA970107  (Feb.  14, 1997) 

CA970108  (Feb.  14, 1997) 

CA970111  (Feb.  14, 1997) 

CA970113  (Feb.  14, 1997) 

CA970114  (Feb.  14, 1997) 

CA970115  (Feb.  14, 1997) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
Related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 


which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  18th  day  of 
April  1997. 

Carl  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc.  97-10643  Filed  4-23-97;  8:45  am] 
BILUNG  CODE  4510-27-M 


LEGAL  SERVICES  CORPORATION 

Notice  of  Availability  of  1998 
Competitive  Grant  Funds 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Solicitation  for  Proposals  for  the 
Provision  of  Civil  Legal  Services. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation)  is  the 
national  organization  charged  with 
administering  federal  funds  provided 
for  civil  legal  services  to  the  poor. 

The  Corporation  hereby  announces 
the  availability  of  competitive  grant 
funds  and  is  soliciting  grant  proposals 
from  interested  parties  who  are 
qualified  to  provide  effective,  efficient 
and  high  quality  civil  legal  services  to 
eligible  clients  in  the  states  and 
territories  by  service  area(s)  identified 
below.  The  exact  amount  of 
congressionally  appropriated  funds  and 
the  date,  terms  and  conditions  of  their 
availability  for  calendar  year  1998  have 
not  been  determined. 

DATES:  Request  for  Proposals  (RFP)  will 
be  available  after  May  21, 1997.  Notice 
of  Intent  to  Compete  is  due  July  1, 1997. 
Grant  proposals  must  be  received  at  LSC 
offices  by  5  p.m.  EDT,  July  21, 1997. 
ADDRESSES:  Legal  Services 
Corporation — Competitive  Grants,  750 
First  Street  N.E.,  10th  Floor, 

Washington,  DC  20002—4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Program  Operations, 
Competitive  Grants — Service  Desk,  (202) 
336-8900;  FAX  (202)  336-7272. 
SUPPLEMENTARY  INFORMATION:  LSC  is 
seeking  proposals  from  non-profit 
organizations  that  have  as  a  purpose  the 
furnishing  of  legal  assistance  to  eligible 
clients,  private  attorneys,  groups  of 
private  attorneys  or  law  firms,  State  or 
local  governments,  and  substate  regional 
planning  and  coordination  agencies 
which  are  composed  of  substate  areas 
and  whose  governing  boards  are 
controlled  by  locally  elected  officials. 

The  solicitation  package,  containing 
the  grant  application,  guidelines, 
proposal  content  requirements  and 
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specific  selection  criteria,  is  available  by  phone  or  FAX.  LSC  will  not  FAX  the  parties;  however,  solicitation  packages 

contacting  the  Corporation  by  letter,  solicitation  package  to  interested  may  be  requested  by  FAX. 


State 


Arizona . . 

Arkansas . . 

District  o<  Columbia 

California . 

Colorado  . 

Florida . 

Guam . 

Illinois . 

Iowa  — . . 

Louisiana  . 

Massachusetts . 

Mississippi  . 

Missouri  . 

Nebraska  . 

New  Jersey . 

New  York . 

North  Carolina  . 

North  Dakota  . 

Ohio  . 

Oklahoma  . 

Oregon . 

Pennsylvania  . 

Puerto  Rico . 

South  Carolina . . 

South  Dakota . . 

Tennessee . . 

Texas  . 

Utah  . 

Virginia . 

Virgin  Islands . 

Wyoming . 


Service  area(s) 


AZ-1,  NAZ-1. 

AR-3. 

DC-1. 

CA-9,  CA-25. 

CO-2, CO-3,CO-5,NCO-1  ,MCO. 

FL-11. 

GU-1. 

IL-1. 

IA-1.IA-2. 

LA-1. 

MA-4.MA-5.MA-1 0.MMA. 

MS-4,  NMS-1. 

MO-1. 

NE-3.MNE. 

NJ-1  ,NJ-2,NJ-3,NJ-4,NJ-5,NJ-6,NJ-7,NJ-8,NJ-9,NJ-1 0.NJ-1 1  ,NJ-1 2.NJ-1 3.NJ-1 4.MNJ. 

NY-1 , NY-3, NY-4, NY-5,NY-6,NY-7,NY-8, NY-9, NY-1 0.NY-1 3.NY-1 4, NY-1 5.NY-1 6, NY-1 7.NY-1 8.MNY. 
NC-1  ,NC-2,NC-3,NC-4,NNC-1  ,MNC. 

ND-1  .ND-2.NND-1  .NND-2.MND. 

OH-4, OH-9, OH-1 0.OH-1 6. 

NOK-1 . 

OR-1  ,OR-2,OR-3,OR-4, NOR-1  ,MOR. 

PA-1  ,PA-2.PA-3,PA-4,PA-5,  PA-6,  PA-7,  PA-8,  PA-9,  PA-1 0.PA-1 1  ,PA-1 2, PA-1 3.PA-1 4,PA-1 5, PA-1 6,PA- 
1 7, PA-1 8, PA-1 9, MPA.  ^ 

PR-1, PR-2, MPR. 

SC-1, SC-6, MSC. 

SD-1  ,SD-2,SD-3,NSD-1  ,MSD. 

MTN. 

TX-7.TX-9. 

UT-1. 

VA-1  ,VA-2,VA-3,VA-4,VA-5,VA-6,VA-7,VA-8,VA-9,VA-10,VA-1 1  .VA-12.VA-13.MVA. 

VI-1. 

WY— 4.NWY-1  ,MWY. 


Issue  date:  April  18, 1997. 

Merceria  L.  Ludgood, 

Deputy  Director,  Office  of  Program 
Operations. 

[FR  Doc.  97-10554  Filed  4-23-97;  8:45  am] 

BILUNG  CODE  7050-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  070-143;  Licence  SNM-124] 

Consideration  of  License  Renewal 
Request  for  the  Nuclear  Fuel  Services, 
lnc.f  Nuclear  Fuel  Manufacturing 
Facility  in  Erwin,  Tennessee,  and 
Opportunity  for  a  Hearing 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  renewal  of 
Special  Nuclear  Material  License  SNM- 
124  (SNM-124),  issued  to  Nuclear  Fuel 
Services,  Inc.,  (the  licensee),  for 
continued  operation  of  its  nuclear  fuel 
manufacturing  facility  in  Erwin, 
Tennessee.  The  facility  manufactures 
high-enriched  uranium  fuel  for  U.S. 
Navy  nuclear  reactors  and  processes 


enriched  uranium  material  and  waste 
received  from  other  facilities. 

Prior  to  approving  the  renewal 
application,  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  NRC’s 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment.  The  renewal  of  the  license 
will  be  documented  in  the  issuance  of 
a  renewed  license  for  SNM-124. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  renewal  of  a  license  falling  within 
the  scope  of  Subpart  L  “Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,”  of 
NRC’s  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(c). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  Secretary  either: 

1.  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Secretary  at  One 


White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC’s  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

3.  The  requester’s  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(c). 

In  accordance  with  10  CFR 
§  2.1205(e),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail  to: 

1.  The  applicant,  Nuclear  Fuel 
Services,  Inc.,  P.O.  Box  337,  MS  123, 
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Erwin,  Tennessee  37650-9718; 
Attention:  Dr.  Thomas  Baer;  and 
2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

for  further  details  with  respect  to  this 
action,  the  license  renewal  request 
dated  April  26, 1996,  is  available  for 
inspection  at  the  NRC’s  Public 
Document  Room,  2120  L  Street  N.W., 

.  Washington,  DlC.  20555. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

Michael  F.  Weber, 

Chief,  Ucensing  Branch,  Division  of  Fuel 
Cycle  Safety  and  Safeguards,  NMSS. 

[FR  Doc.  97-10634  Filed  4-23-97;  8:45  am] 

BILLING  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26708] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(“Act”) 

April  18, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  12, 1997,  to  the  Secretary, 

Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or,  . 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended. 


may  be  granted  and/or  permitted  to 
become  effective. 

New  Century  Energies,  Inc.,  et  al.  (70- 
9007) 

New  Century  Energies,  Inc.,  a 
Delaware  corporation  currently  not 
subject  to  the  Act  (“NCE”),1  Public 
Service  Company  of  Colorado  (“PSCo”), 
Cheyenne  Light,  Fuel  and  Power 
Company  (“Cheyenne”),  New  Century 
Services,  Inc.  (“NCE  Services”), 

WestGas  Interstate  Inc.  (“WGI”),  New 
Century  Enterprises,  Inc. 

(“Enterprises”),  PS  Colorado  Credit 
Corporation  (“PSCCC”),  Natural  Fuels 
Corporation,  PSRI  Investments,  Inc., 
Green  &  Clear  Lakes  Company,  1480 
Welton,  Inc.,  and  e  prime,  inc.  (“e 
prime”)  and  its  subsidiary  companies, 
each  of  1225  Seventeenth  Street, 

Denver,  Colorado  80202,  and 
Southwestern  Public  Service  Company 
(“SPS”),  Quixx  Corporation  (“Quixx”) 
and  its  subsidiary  companies,  and 
Utility  Engineering  Corporation  (“UE”) 
and  its  subsidiary  companies,  each  of 
Tyler  at  Sixth,  Amarillo,  Texas  79101 
(collectively,  “Applicants”),  have  filed 
an  application-declaration 
(“Application”)  under  sections  6(a),  7, 
9(a),  10, 12(b),  and  12(c)  of  the  Act  and 
rules  42,  43,  45,  53  and  54  under  the 
Act.  The  Applicants  seek  authorization 
to  engage  in  various  financing  and 
related  transactions  through  December 
31, 1999  (the  “Authorization  Period”), 
unless  otherwise  noted. 

As  described  more  fully  below,  the 
Applicants  seek  authority  for:  (i) 
External  financings  by  NCE,  the  Utility 
Subsidiaries  and  certain  Nonutility 
Subsidiaries;  (ii)  intrasystem  financing, 
including  guarantees,  between  NCE  and 
its  Subsidiaries;  and  between 
Subsidiaries;  (iii)  the  issuance  of  types 
of  securities  not  exempt  under  rules  45 
and  52;  (iv)  the  Utility  Subsidiaries  to 
enter  into  interest  rate  swaps  and  other 
risk  management  instruments;  (v)  the 
Subsidiaries  to  alter  their  capital  stock; 
(vi)  the  Subsidiaries’  formation  of  new 
financing  entities  and  the  issuance  of 
securities  and  related  guarantees  by  the 
new  and  one  existing  financing  entities; 
and  (vii)  the  retention  of  existing 
financing  arrangements. 


1  NCE  previously  filed  an  application-declaration 
requesting  authorization  under  section  9(a)(2)  of  the 
Act  to  acquire  all  of  the  outstanding  voting 
securities  of  PSCo,  SPS,  and  Cheyenne,  each  a 
public  utility  company  (collectively,  “Utility 
Subsidiaries”),  and  for  related  transactions  (File  No. 
70-8787)  (“Merger  U-l”).  Upon  consummation  of 
the  transactions  described  in  the  Merger  U-l,  NCE 
will  register  as  a  holding  company  under  the  Act. 
Excluding  the  Utility  Subsidiaries,  NCE’s  direct  and 
indirect  subsidiaries  are  “Nonutility  Subsidiaries." 
The  Utility  Subsidiaries,  together  with  Nonutility 
Subsidiaries,  ere  “Subsidiaries." 


The  proceeds  from  the  financing  will 
be  used  for  general  corporate  purposes, 
including  (i)  Capital  expenditures  of 
NCE  and  its  Subsidiaries,  (ii)  the 
repayment,  redemption,  refunding  or 
purchase  of  debt  and  capital  stock  of 
NCE  or  its  Subsidiaries  without  the 
need  for  prior  Commission  approval  or 
pursuant  to  rule  42  or  a  successor  rule, 
(iii)  working  capital  requirements  of  the 
NCE  system,  (iv)  investments  in  exempt 
wholesale  generators  (“EWGs”)  and 
foreign  utility  companies  (“FUCOs”),  as 
defined  in  sections  32  and  33  of  the  Act, 
respectively,  and  (v)  other  lawful 
corporate  purposes.  The  Applicants  also 
represent  that  proceeds  from  the 
proposed  financings  will  be  used  only 
in  connection  with  their  respective 
existing  businesses  or  to  make  an 
acquisition  that  is  exempt  from  the 
requirement  of  prior  Commission 
approval. 

1.  External  Financing  by  NCE 
a.  Common  Stock 

NCE  proposes  during  the 
Authorization  Period  to  issue  and  sell 
shares  of  its  common  stock,  par  value 
$1.00  per  share,  for  an  aggregate  offering 
price  of  up  to  $175  million.  NCE  also 
proposes  to  issue  and  sell  additional 
shares  of  its  common  stock  for  an 
aggregate  offering  price  of  up  to  $360 
million,  the  proceeds  of  which  will  be 
used  by  NCE  to  purchase  PSCo’s  interest 
in  Yorkshire  Electric  Group,  pic.2  In 
addition,  NCE  proposes  to  issue  up  to 
an  additional  30  million  shares  of  its 
common  stock  (and  awards  or  options 
for  the  common  stock)  to  fund  benefit 
and  dividend  reinvestment  plans 
(collectively,  “Stock  Plans”),  described 
below,  for  a  period  of  ten  years  from  the 
date  of  the  Commission’s  order. 

Securities  may  be  sold  through 
underwriters  or  dealers,  through  agents, 
directly  to  a  limited  number  of 
purchasers  or  a  single  purchaser,  or 
directly  to  employees  (or  to  trusts 
established  for  their  benefit)  and  other 
shareholders  through  NCE’s  Stock 
Plans. 

NCE  common  stock  may  be  issued 
and  sold  pursuant  to  underwriting 
agreements  of  a  type  generally  standard 
in  the  industry.  Public  distributions 
may  be  pursuant  to  negotiation  with 
underwriters,  dealers  or  agents  or 
effected  through  competitive  bidding 
among  underwriters.  In  addition,  sales 
may  be  made  through  private 


2  New  Century  International,  Inc.,  a  wholly- 
owned  subsidiary  of  PSCo,  owns  a  50%  interest  in 
Yorkshire  Power  Group  Limited  which  through  its 
wholly-owned  subsidiary,  Yorkshire  Holdings  pic, 
has  made  a  tender  offer  to  acquire  Yorkshire 
Electricity  Group  pic,  a  regional  electric  company 
operating  in  the  United  Kingdom. 
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placements  or  other  non-public 
offerings  to  one  or  more  persons.  All 
such  common  stock  sales  will  be  at  rates 
or  prices  and  under  conditions 
negotiated  or  based  upon,  or  otherwise 
determined  by,  competitive  capital 
markets. 

PSCo  and  SPS  currently  have  seven 
employee  benefit  plans  and  under 
which  they  issue  and/or  sell  common 
stock  to  their  employees.  Following  the 
Merger,  five  of  these  plans,  as  well  as  a 
divided  reinvestment  plan,  may  provide 
for  the  issuance  and/or  sale  of  NCE 
common  stock;  the  remaining  two 
benefit  plans  will  be  terminated.  The 
benefit  plans  include:  (1)  Southwestern 
Public  Service  Company  Employee 
Investment  Plan,  which  permits  the 
employees  of  SPS  and  its  subsidiaries  to 
make  contributions,  matched  by  SPS,  to 
be  invested  in  one  or  more  investment 
accounts,  including  an  NCE  common 
stock  fund;  (2)  Southwestern  Public 
Service  Company  Directors’  Deferred 
Compensation  Plan,  which  permits 
directors  to  defer  all  or  a  portion  of  their 
annual  fees  and  credit  those  fees  to 
either  a  dollar  account  or  an  NCE 
common  stock  account;  (3) 

Southwestern  Public  Service  1989  Stock 
Incentive  Plan,  which  enables  SPS  to 
encourage  key  employees  to  increase 
their  company  ownership  through  the 
grant  of  stock  option  awards  (both 
incentive  and  non-qualified),  restricted 
stock,  and  the  delivery  of  shares  in  lieu 
of  cash  compensation  to  eligible 
employees;  (4)  Public  Service  Company 
of  Colorado  Employee’s  Savings  and 
Stock  Ownership  Plan,  a  defined 
contribution  plan  offered  to  all  eligible 
employees,  under  which  employees 
may  contribute  a  maximum  percentage 
of  their  compensation  (in  tax  deferred 
and  after-tax  dollars,  with  PSCo 
matching  certain  tax  deferred 
contributions)  for  investment  in  any  of 
six  investment  funds,  including 
purchase  of  NCE  common  stock  after  the 
Merger;  and  (5)  PSCo  Omnibus 
Incentive  Plan,  designed  to  reward 
management  officials  and  generally 
benefit  PSCo.  NCE  anticipates  adopting 
one  or  more  additional  plans,  including 
an  Omnibus  Stock  Incentive  Plan, 
which  will  provide  for  the  issuance 
and/or  sale  of  NCE  common  stock,  stock 
options  and  stock  awards  to  a  group 
which  may  include  directors,  officers 
and  employees. 

NCE  may  fund  the  Stock  Plans  and 
the  Omnibus  Stock  Incentive  Plan  with 
newly  issued  common  stock,  treasury 
shares  or  shares  purchased  in  the  open 
market,  and  may  engage  in  sales  of 
treasury  shares  for  general  business 
purposes. 


b.  Short-term  Debt 

NCE  proposes  from  time  to  time 
through  the  Authorization  Period  to 
issue  short-term  debt  aggregating  not 
more  than  $100  million  outstanding  at 
any  one  time.  In  the  vent  that  PSCCC 
becomes  a  direct  subsidiary  of  NCE, 
however,  NCE  proposes  to  increase  its 
short-term  debt  by  an  additional  $125 
million  for  the  purpose  of  providing  * 

liquidity  for  PSCCC,  as  described 
below.3 

NCE  may  sell  commercial  paper,  from 
time  to  time,  in  established  domestic  or 
European  commercial  paper  markets. 

The  commercial  paper  would  be  sold  to 
dealers  at  the  discount  rate  prevailing  at 
the  date  of  issuance  for  commercial 
paper  of  comparable  quality  and 
maturities  sold  to  commercial  paper 
dealers  generally.  It  is  expected  that  the 
dealers  acquiring  NCE’s  commercial 
paper  will  reoffer  it  at  a  discount  to 
corporate  and  institutional  investors, 
such  as  commercial  banks,  insurance 
companies,  pension  funds,  investment 
trusts,  foundations,  colleges  and 
universities,  finance  companies  and 
nonfinancial  corporations,  and,  with 
respect  to  European  commercial  paper, 
individual  investors. 

NCE  proposes  to  establish  back-up 
bank  lines  in  an  aggregate  principal 
amount  not  to  exceed  the  amount  of 
authorized  commercial  paper.  NCE 
would  borrow,  repay  and  reborrow 
under  these  lines  from  time  to  time, 
without  collateral,  to  the  extent  that  it 
becomes  impracticable  to  sell 
commercial  paper  due  to  market 
conditions  or  otherwise.  Loans  under 
these  lines  will  have  a  maturity  date  not 
more  than  one  year  from  the  date  of 
each  borrowing. 

Similarly  to  NCE,  PSCCC  finances  its 
activities  by  selling  commercial  paper  in 
established  commercial  paper  markets.4 
Upon  PSCCC  becoming  a  direct 
subsidiary  of  NCE,  NCE  proposes  to 
increase  its  then  existing  lines  of  credit 
and  add  PSCCC  as  a  borrower  under 
them  or  establish,  together  with  PSCCC, 
one  or  more  new  lines  of  credit  to 
provide  credit  support  for  PSCCC’s 
commercial  paper.  Such  lines  of  credit 
will  also  provide  for  direct  borrowings 
thereunder  by  PSCCC. 

3  PSCCC  currently  finances  PSCO’s  accounts 
receivable  and  fuel  inventory.  In  the  Merger  U-l, 
PSCCC  proposes  to  continue  providing  these 
services  to  PSCo  and  to  offer  them  to  NCE 
associates;  PSCCC  also  proposes  in  the  Merger  U- 
1  to  finance  accounts  receivable  for  nonassociate 
utilities. 

*  Applicants  state  that  PSCCCs  issuance  of  short¬ 
term  debt  to  finance  its  authorized  activities,  so 
long  33  it  is  nonrecourse  to  NCE,  is  exempt  under 
rule  52. 


NCE  may  engage  in  other  types  of 
short-term  debt  financing  generally 
available  to  borrowers  with  investment 
grade  credit  ratings  as  it  may  deem 
appropriate  in  light  of  its  needs  and 
market  conditions  at  the  time  of 
issuance. 

2.  Utility  Subsidiary  External 
Financings 

a.  Cheyenne 

Cheyenne  proposes  to  issue  short¬ 
term  debt  aggregating  not  more  than  $25 
million  outstanding  at  any  one  time 
during  the  Authorization  Period. 
Cheyenne  may  sell  commercial  paper  in 
established  domestic  or  European 
commercial  paper  markets  in  the  same 
manner  as  NCE.  Similarly,  Cheyenne 
may  also  maintain  bagkup  lines  of  credit 
that,  aggregated,  do  not  exceed  the 
amount  of  commercial  paper.  Cheyenne 
would  borrow,  repay  and  reborrow 
under  such  lines  from  time  to  time, 
without  collateral,  to  the  extent  that  it 
becomes  impracticable  to  sell 
commercial  paper  due  to  market 
conditions  or  otherwise.  Loans  under 
these  lines  shall  have  a  maturity  date 
not  more  than  one  year  from  the  date  of 
each  borrowing. 

b.  Interest  Rate  Swaps 

The  Utility  Subsidiaries  request 
authority  to  enter  into,  perform, 
purchase  and  sell  financial  instruments 
intended  to  manage  the  volatility  of 
interest  rates,  including  but  not  limited 
to  interest  rate  swaps,  caps,  floors, 
collars  and  forward  agreements  or  any 
other  similar  agreements.  Each  Utility 
Subsidiary  proposes  to  employ  interest 
rate  swaps  as  a  means  of  prudently 
managing  the  risk  associated  with 
outstanding  debt  issued  pursuant  to  this 
authorization  or  an  applicable 
exemption  by,  in  effect,  (i)  Converting 
variable  rate  debt  to  fixed  rate  debt,  (ii) 
converting  fixed  rate  debt  to  variable 
rate  debt,  (iii)  limiting  the  impact  of 
changes  in  interest  rates  resulting  from 
variable  rate  debt  and/or  (iv)  providing 
an  option  to  enter  into  interest  rate  swap 
transactions  in  future  periods  for 
planned  issuances  of  debt  securities.  In 
no  case  will  the  notional  principal 
amount  of  any  interest  rate  swap  exceed 
that  of  the  underlying  debt  instrument 
and  related  interest  rate  exposure,  i.e., 
each  Utility  Subsidiary  will  not  engage 
in  “leveraged”  or  “speculative” 
transactions.  The  underlying  interest 
rate  indices  of  such  interest  rate  swaps 
will  closely  correspond  to  the 
underlying  interest  rate  indices  of  each 
Utility  Subsidiary’s  debt  to  which  the 
interest  rate  swap  relates.  Each  Utility 
Subsidiary  will  only  enter  into  interest 
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rate  swap  agreements  with 
counterparties  whose  senior  secured 
debt  ratings,  as  published  by  Standard 
&  Poor’s  Corporation,  are  greater  than  or 
equal  to  “BBB+”,  or  an  equivalent  rating 
from  Moody’s  Investor  Service,  Inc., 
Fitch  Investor  Service  or  Duff  &  Phelps. 

3.  Nonutility  Subsidiary  External 
Financings 

The  Nonutility  Subsidiaries  expect  to 
continue,  as  part  of  the  NCE  system,  to 
engage  in  the  development  and 
expansion  of  their  businesses  and  to 
finance  authorized  activities.  The 
Applicants  anticipate  that  the  majority 
of  such  financings  will  be  exempt  from 
prior  Commission  authorization  under 
rule  52(b). 

The  Applicants  seek  authorization, 
however,  for  PSCCC  to  continue  to 
borrow  under  its  existing  private 
unsecured  medium-term  note  program, 
which  provides  for  the  issuance  of 
medium-term  notes  with  maturities 
from  nine  months  to  seven  years.  As  of 
December  31, 1996,  notes  aggregating 
$100  million  are  outstanding.  The 
Applicants  propose  that  PSCCC  be 
permitted  to  issue  notes  under  the 
program  in  an  aggregate  principal 
amount  not  to  exceed  $150  million 
outstanding  at  any  one  time. 

4.  Intrasystem  Financing 

The  Applicants  propose  to  engage  in 
intrasystem  financings  in  an  aggregate 
amount  that  will  not  exceed  $300 
million  outstanding  at  any  one  time 
during  the  Authorization  Period.  The 
$300  million  limit  excludes  financings 
that  are  exempt  under  rules  45  and  52 
under  the  Act.  Under  the  proposed 
intrasystem  financing,  NCE  may  acquire 
securities  issued  by  its  Subsidiaries,  and 
Subsidiaries  may  acquire  securities 
issued  by  other  Subsidiaries. 

5.  Guarantees 

NCE  also  requests  authorization  to 
enter  into  guarantees,  obtain  letters  of 
credit,  enter  into  expense  agreements  or 
otherwise  provide  credit  support  for  the 
obligations  of  its  system  companies,  in 
an  aggregate  principal  amount  not  to 
exceed  $300  million  outstanding  at  any 
one  time  during  the  Authorization 
Period.  Guarantees  that  are  exempt 
pursuant  to  rules  under  the  Act  are  not 
included  in  the  limit.  Credit  support 
may  be  in  the  form  of  committed  bank 
lines  of  credit,  including  arrangements 
similar  to  those  of  PSCo  described 
below. 

In  addition,  PSCo  proposes  to  provide 
guarantees  and  other  credit  support  to 
PSCCC  and  certain  other  subsidiaries 
under  an  existing  credit  facility  with 
several  banks  that  will  provide  $450 


million  in  committed  banks  lines  of 
credit.  The  credit  facility  is  used 
primarily  to  support  the  issuance  of 
commercial  paper  by  PSCo  and  PSCCC. 
The  credit  facility  also  provides, 
however,  for  direct  borrowings  by 
Cheyenne,  1480  Welton,  Inc.,  Fuelco,  e 
prime  and  PSRI,  and  the  borrowings  are 
guaranteed  by  PSCo.  PSCo  and  its 
^subsidiaries  propose  to  continue  the 
credit  facility  and  guarantees,  or  any 
similar  facility  and  guarantee  program. 
The  Applicants  state,  however,  that  the 
amount  of  PSCo ’s  guarantee  authority 
under  the  credit  facility  will  be  reduced 
if  and  to  the  extent  NCE  provides 
guarantees  or  credit  support.  In 
addition,  the  applicants  state  that 
PSCCC’s  borrowings  under  the  credit 
facility  are  not  guaranteed  by  PSCo. 

The  Subsidiaries  propose  to  enter  into 
guarantees  and  other  credit  support 
arrangements  with  each  other,  similar  to 
those  described  with  respect  to  NCE,  in 
an  aggregate  principal  amount  that  will 
not  exceed  $50 million  outstanding  at 
any  one  time  during  the  Authorization 
Period. 

The  Applicants  state  that  the 
aggregate  limit  for  guarantees  and  other 
credit  support  arrangements  excludes 
such  arrangements  that  are  exempt 
pursuant  to  rules  under  the  Act.  The 
Applicants  also  propose  that  the 
aggregate  limits  for  intrasystem 
guarantees  and  other  credit  support 
obligations  not  be  included  in  the 
aggregate  limits  applicable  to  the 
external  or  other  intrasystem  financings. 

6.  Other  Securities 

NCE,  the  Utility  Subsidiaries  and  the 
Nonutility  Subsidiaries  state  that  it  may 
become  necessary  or  desirable  during 
the  Authorization  Period  to  issue  and 
sell,  to  associate  and  nonassociate 
companies,  other  types  of  securities 
(“Other  Securities”)  that  are  not  exempt 
under  rules  45  and  52  to  minimize 
financing  costs  or  to  obtain  new  capital 
under  changing  market  conditions.  The 
Applicants  request  that  the  Commission 
reserve  jurisdiction  over  the  issuance 
and  amount  of  such  Other  Securities 
pending  completion  of  the  record. 

7.  Changes  in  Capital  Stock  of 
Subsidiaries 

The  Applicants  state  that  they  cannot 
ascertain  at  this  time  the  portion  of  an 
individual  Subsidiary’s  aggregate 
financing  to  be  effected  through  the  sale 
of  capital  stock  to  NCE  or  other 
immediate  parent  company  during  the 
Authorization  Period.  They  assert  that 
circumstances  may  arise  where  the 
proposed  sale  of  capital  stock  would 
exceed  the  then  authorized  capital  stock 
of  such  Subsidiary.  They  also  note  that 


the  Subsidiary  may  choose  to  use  other 
forms  of  capital  stock.  As  needed  to 
accommodate  such  proposed 
transactions  and  to  provide  for  future 
issues,  the  Applicants  propose  that  each 
Subsidiary  be  authorized  to  increase  the 
amount  of  its  authorized  capital  stock 
by  an  amount  that  it  deems  appropriate, 
and  to  change  the  par  value,  or  change 
between  par  and  no-par  stock,  without 
additional  Commission  approval. 

8.  Financing  Entities 

The  Subsidiaries  also  propose  to 
organize  new  corporations,  trusts, 
partnerships  or  other  entities  created  to 
facilitate  financings  through  the 
issuance,  to  third  parties,  of  authorized 
or  otherwise  exempt  income  preferred 
securities  or  other  securities.  To  the 
extent  not  exempt  under  rule  52,  the 
Subsidiaries  request  authority  for  the 
financing  entities  to  issue  securities  to 
third  parties.  Additionally,  the 
Subsidiaries  request  authorization  to  (i) 
Issue  debentures  or  other  evidences  of 
indebtedness  to  a  financing  entity  in 
return  for  the  proceeds  of  the  financing, 
(ii)  acquire  voting  interests  or  equity 
securities  issued  by  the  financing  entity 
to  establish  the  Subsidiary’s  ownership 
of  the  financing  entity  (the  equity 
portion  of  the  entity  generally  being 
created  through  a  capital  contribution  or 
the  purchase  of  equity  securities, 
ranging  from  1  to  3  percent  of  the 
capitalization  of  the  financing  entity) 
and  (iii)  guarantee  the  financing  entity’s 
obligations  in  connection  with  the 
financing  activities.  Each  Subsidiary 
also  requests  authorization  to  enter  into 
expense  agreements  with  its  respective 
financing  entity,  pursuant  to  which  it 
would  agree  to  pay  all  expenses  of  such 
entity.  The  Applicants  state  that  any 
amounts  issued  by  financing  entities  to 
third  parties  will  be  included  in  the 
overall  external  financing  limitation  for 
the  immediate  parent  of  the  financing 
entity.  However,  the  indebtedness 
issued  by  a  Subsidiary  to  a  financing 
entity  will  not  count  against  the 
intrasystem  financing  limit  set  forth 
herein.  Applicants  also  request  that  SPS 
be  authorized  to  maintain  the  financing 
transactions  with  its  existing  financing 
entity,  Southwestern  Public  Service 
Capital  I,  a  wholly  owned  trust,  that 
issued  trust  preferred  securities  and 
loaned  the  proceeds  to  SPS. 

9.  Financing  EWGs  and  FUCOs 

NCE  proposes,  to  the  extent  internally 
generated  funds  are  not  available,  to 
invest  proceeds  from  the  financings  in 
EWGs  and  FUCOs  and  to  guarantee  the 
obligations  of  EWGs  or  FUCOs.  NCE 
states  that,  unless  otherwise  authorized 
by  the  Commission,  its  aggregate 
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investment  in  EWGs  and  FUCOs  will 
not  exceed  50%  of  its  consolidated 
retained  earnings,  as  defined  in  rule  53, 
and  that  at  the  time  of  each  issuance, 
the  proceeds  of  which  will  be  used  to 
invest  in  EWGs  or  FUCOs,  NCE  will  be 
in  compliance  with  rule  53. 

The  authorization  requested  by  the 
Applicants  would  be  subject  to  the 
following  conditions:  (1)  NCE’s  (and 
each  Utility  Subsidiary’s)  common 
equity  will  be  at  least  30%  of  its 
consolidated  capitalization,  as  adjusted 
to  reflect  subsequent  events  that  affect 
capitalization;  (2)  the  effective  cost  of 
money  on  short-term  debt  financings 
may  not  exceed  300  basis  points  over 
the  London  interbank  offered  rate;  (3) 
the  effective  cost  of  money  on  preferred 
stock  and  other  fixed  income  oriented 
securities  may  not  exceed  500  basis 
points  over  the  interest  rate  on  30-year 
U.S.  Treasury  securities;  (4)  issuance 
expenses  in  connection  with  an  offering 
of  securities,  including  any 
underwriting  fees,  commissions,  or 
other  similar  compensation,  may  not 
exceed  5%  of  the  total  amount  of  the 
securities  being  issued;  and  (5)  the 
aggregate  amount  of  external  financing, 
not  including  existing  financing 
arrangements,  will  not  exceed  (i)  $535 
million  from  NCE’s  issuance  and  sale  of 
common  stock,  excluding  amounts  from 
the  issuance  of  up  to  30  million  shares 
of  common  stock  to  fund  the  Stock 
Plans,  (ii)  $225  million  from  NCE’s 
issuance  and  sale  of  short-term  debt, 

(iii)  $25  million  from  Cheyenne’s 
issuance  and  sale  of  short-term  debt, 
and  (iv)  $150  million  from  PSCCC’s 
issuance  and  sale  of  medium-term 
notes;  (6)  the  aggregate  amount  of 
guarantees  will  not  exceed  (i)  $300 
million  for  NCE  to  guarantee  or  provide 
credit  support  for  obligations  of  its 
Subsidiaries,  (ii)  $450  million  for  PSCs 
to  guarantee  or  provide  credit  support 
for  certain  of  its  subsidiaries,  and  (iii) 
$50  million  for  Subsidiaries  to 
guarantee  or  provide  credit  support  to 
other  Subsidiaries;  and  (7)  intrasystem 
financing  will  not  exceed  $300  million 
for  NCE  to  finance  its  Subsidiaries,  and 
Subsidiaries  to  finance  Subsidiaries. 

The  Applicants  request  authorization 
to  deviate  from  the  Commission’s 
Statement  of  Policy  Regarding  First 
Mortgage  Bonds,  HCAR  No.  13105  (Feb. 
16, 1956),  as  amended  by  HCAR  No. 
16369  (May  8, 1969),  and  Statement  of 
Policy  Regarding  Preferred  Stock,  HCAR 
No.  13106  (Feb.  16, 1956),  as  amended 
by  HCAR  No.  16758  (June  22, 1970),  as 
applicable,  with  respect  to  the  proposed 
financings. 


American  Electric  Power  Co.,  et  al.  (70- 
9021) 

American  Electric  Power  Company, 

Inc.  (“AEP”),  a  registered  holding 
company,  and  AEP  Resources,  Inc. 

(“AEP  Resources”),  a  nonutility 
subsidiary  company  of  AEP,  both  of  1 
Riverside  Plaza,  Columbus,  Ohio, 

43215,  have  filed  a  declaration*  under 
sections  6(a),  7, 12(b),  32  and  33  of  the 
Act  and  rules  45,  53  and  54  thereunder. 

AEP,  through  its  direct  and  indirect 
subsidiary  companies,  is  engaged  in 
development  activities  relative  to 
exempt  wholesale  generators  (“EWGs”), 
as  defined  in  section  32  of  the  Act,  and 
foreign  utility  companies  (“FUCOs”),  as 
defined  in  section  33  of  the  Act. 

AEP  is  authorized  under  several 
Commission  orders  (“Orders”)  to 
finance  these  activities  through  the 
issuance  and  sale  of  debt  and  equity 
securities  and  through  the  issuance  of 
guarantees  relative  to  the  obligations  of 
certain  subsidiary  companies.5 

Under  the  Orders,  AEP  is  authorized 
to  use  the  proceeds  of  common  stock 
sales  and  borrowings  to  finance  the 
acquisition  of  interests  in  EWGs  and 
FUCOs  and  to  issue  guarantees  relative 
to  the  obligation  of  such  entities, 
provided  that  the  sum  of  the  guarantees 
and  the  net  proceeds  of  common  stock 
sales  and  borrowing  used  for  this 
purpose,  together  with  AEP’s  aggregate 
investment  in  all  EWG’s  and  FUCOs, 
shall  not  exceed  50%  of  its  consolidated 
retained  earnings. 

AEP  and  AEP  Resources  request  that 
the  Commission  authorize  them  to  issue 
securities  for  the  purpose  of  financing 
the  acquisition,  directly  or  indirectly,  of 
interests  in  EWGs  and  FUCOs,  and  to 
issue  guarantees  relative  to  the 
obligations  of  such  entities,  in  an 
aggregate  amount  that,  together  with 
AEP’s  aggregate  investment  in  all  EWGs 
and  FUCOs,  would  not  exceed  100%  of 
its  consolidated  retained  earnings. 

The  consolidated  retained  earnings  of 
AEP  through  December  31, 1996  were 
about  $1,508  billion.  Thus,  under  rule 
53(a),  it  was  authorized  to  invest  up  to 
about  $754  million  in  EWGs  and 
FUCOs.  Although  AEP  had  aggregate 
investments  of  about  $1  million  through 
December  31, 1996,  in  February  1997,  it 
committed  about  $360  million  to  its 
investment  in  Yorkshire  Electricity 
Group  pic.  In  addition,  it  has  $110 
million  designated  for  another  FUCO,  of 
which  about  $11.5  million  was  invested 
through  March  13, 1997.  AEP  is 
considering  further  investment 


5  HCAR  No.  24898  (June  6. 1989);-HCAR  No. 
25905  (Oct.  8, 1993);  HCAR  No.  25984  (Feb.  4. 
1994);  HCAR  No.  26200  (Dec.  22. 1994);  HCAR  No. 
26516  (May  10, 1996). 


opportunities,  some  of  which  would 
require  an  investment  in  excess  of  the 
approximately  $284  million  that  it 
would  be  authorized  to  invest  under 
rule  53(a). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-10615  Filed  4-23-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-88526;  International  Series 
Release  No.  1074  File  No.  SR-AMEX-67- 
15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Ruie  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Options  on  the  NatWest 
Energy  Index 

April  18, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  March  20, 
1997,  the  American  Stock  Exchange, 
Inc.  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change.  On  April  16, 
1997,  the  Exchange  filed  Amendment 
No.  1 3  to  the  proposed  rule  change  as 
described  in  Items  I,  II  and  in  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

-  Amex  proposes  to  trade  options  on 
The  NatWest  Energy  Index  (“the 
Index”),  a  narrow  based  index 
developed  by  the  Amex  and  NatWest 
Securities  Corporation  based  on  stocks 
(or  ADRs  thereon)  of  companies  whose 
business  is  in  various  segments  of  the 
energy  industry.  In  addition,  the  Amex 
proposes  to  amend  (1)  Rule  901C, 


*15  U.S.C.  §78s(b)(l). 

2 17  CFR  240.19b— 4. 

3  See  Letter  from  Claire  P.  McGrath,  Amex  to 
Ivette  Lopez,  SEC,  dated  April  16, 1997 
(“Amendment  No.  1”).  Amendment  No.  1  corrects 
language  in  the  Filing  indicating  that  the  list  of 
replacement  stocks  will  be  furnished  quarterly. 
Because  the  NatWest  Energy  Index  will  be 
rebalanced  annually,  NatWest  will  provide  the 
Amex  with  a  current  list  of  replacement  stocks 
annually. 
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Commentary  .01  to  reflect  that  90%  of 
the  Index’s  numerical  index  value  will 
be  accounted  for  by  stocks  that  meet  the 
current  criteria  and  guidelines  set  forth 
in  Rule  915;  and  (2)  Rule  902C  to 
include  the  NatWest  Energy  Index  in  the 
disclaimer  provisions  of  the  rule. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  and  NatWest  Securities 
Corporation  (“NatWest”)  have 
developed  a  new  index  called  The 
NatWest  Energy  Index  (“Index”),  based 
entirely  on  shares  of  widely  held 
companies  involved  in  producing  and 
providing  different  types  of  energy 
products.  The  industries  represented  by 
these  companies  are  domestic  and 
international  oil  producers,  refiners  and 
transmitters,  oil  equipment 
manufacturers  and  drillers,  and  natural 
gas  producers. 

Eligibility  Standards  for  Index 
Components 

The  NatWest  Energy  Index  conforms 
with  Exchange  Rule  901C  which 
specifies  criteria  for  inclusion  of  stocks 
in  an  index  on  which  standardized 
options  will  be  traded.  In  addition,  the 
Index  has  met  the  following  standards: 
(1)  Each  of  the  component  securities  are 
traded  on  the  Amex,  the  New  York 
Stock  Exchange  or  through  Nasdaq  and 
are  reported  national  market  system 
securities;  (2)  each  of  the  component 
securities  has  a  minimum  market 
capitalization  of  at  least  $75  million;4 
(3)  each  of  the  components  have  had  a 
monthly  trading  volume  of  at  least  one 
million  shares  during  each  of  the 


4  In  the  case  of  ADRs,  this  represents  market 
value  as  measured  by  total  world-wide  shares 
outstanding. 


previous  six  months;  (4)  each  of  the 
component  securities  in  the  Index  has 
met  the  initial  eligibility  criteria  for 
standardized  options  trading  set  forth  in 
rule  915;  (5)  foreign  country  securities 
or  ADRs  thereon  that  are  not  subject  to 
comprehensive  surveillance  sharing 
agreements  do  not  in  the  aggregate 
represent  more  than  20%  of  the  weight 
of  the  Index;  and  (6)  no  individual 
component  stock  in  the  Index  represents 
more  than  25  percent  of  the  weight  of 
the  Index,  and  the  top  five  highest 
weighted  stocks  do  not  constitute  more 
than  50  percent  of  the  weight  of  the 
Index.  The  criteria  set  forth  above  are 
identical  to  the  criteria  established  for 
the  expedited  listing  of  options  on  stock 
industry  indexes  pursuant  to  Exchange 
Rule  901C,  Commentary  .02.5  In  fact, 
this  Index  would  have  been  filed 
pursuant  to  that  expedited  process  if  it 
were  not  for  its  annual  rather  than 
quarterly  rebalancing  feature  which  is 
discussed  in  the  section  entitled  Index 
Calculation. 

Maintenance  of  the  Index 

The  Index  will  be  maintained  in 
accordance  with  Rule  901C, 

Commentary  .02  which  provides  that 
the  Index  continues  to  meet  the 
Eligibility  Standards  set  forth  above, 
except  that,  (1)  The  total  number  of 
component  securities  will  not  increase 
or  decrease  by  more  than  33V3%  from 
the  number  of  components  in  the  Index 
at  the  time  of  its  initial  listing  and  in  no 
event  wiff  the  Index  have  less  than  nine 
components;  (2)  component  stocks 
constituting  the  top  90%  of  the  Index  by 
weight,  will  have  a  minimum  market 
capitalization  of  $75  million  and  the 
component  stocks  constituting  the 
bottom  10%  of  the  Index,  by  weight, 
will  have  a  minimum  market 
capitalization  of  $50  million;  6  (3)  the 
monthly  trading  volume  of  each 
component  security  shall  be  at  least 
500,000  shares,  or  for  each  of  the  lowest 
weighted  components  in  the  Index  that 
in  the  aggregate  account  for  no  more 
than  10%  of  the  weight  of  the  Index,  the 


5  See  Securities  Exchange  Act  Release  No.  34157 
{June  3, 1994),  59  FR  30062  (June  10, 1994) 
{“Generic  Index  Approval  Order”)  (File  No.  SR- 
Amex-92-35).  As  required,  the  Exchange  has 
provided  the  Commission  with  written 
representations  that  the  Options  Price  Reporting 
Authority  has  the  necessary  systems  capacity  to 
support  the  new  series  of  options.  See  Letter  from 
Joe  Corrigan,  OPRA  to  Ivette  Lopez,  SEC.  dated 
April  15, 1997.  In  addition,  a  letter  representing 
that  the  Amex  has  the  necessary  systems  capacity 
to  support  the  new  series  of  options  has  been 
received  by  the  Commission.  See  Letter  from 
Edward  Cook  Jr.,  Amex  to  Ivette  Lopez,  SEC,  dated 
April  7, 1997. 

8  In  the  case  of  ADRs,  this  represents  market 
value  as  measured  by  total  world-wide  shares 
outstanding. 


monthly  trading  volume  shall  be  at  least 
400,000  shares;  (4)  no  single 
components  will  represent  more  than 
25%  of  the  weight  of  the  Index  and  the 
five  highest  weighted  component  will 
represent  no  more  than  50%  of  the 
Index  as  of  the  first  day  of  January  and 
July  in  each  year;  and  (5)  90%  of  the 
Index’s  numerical  index  value  and  at 
least  80%  of  the  total  number  of 
component  securities  will  meet  the  then 
current  criteria  for  standardized  option 
trading  set  forth  in  Exchange  Rule  915. 

Should  the  Index  fail  to  satisfy  any  of 
the  maintenance  criteria  set  forth  above, 
the  Amex  will  notify  Commission  staff 
to  determine  the  appropriate  regulatory 
response.  Such  responses  could  include, 
but  are  not  limited  to,  prohibiting 
opening  transactions  or  allowing  only 
closing  transactions.  In  addition,  the 
Exchange  shall  not  open  for  trading  any 
additional  option  series  unless  such 
failure  is  determined  by  the  Exchange 
not  to  be  significant  and  the 
Commission  concurs  in  that 
determination. 

The  Index  will  be  maintained  by  the 
Amex  in  consultation  with  NatWest 
who  may,  from  time  to  time,  suggest 
changes  in  the  Index’s  components,  in 
the  industry  categories  represented  or  in 
the  number  of  component  stocks  in  an 
industry  category  to  properly  reflect  the 
changing  conditions  in  the  energy 
sector.  At  the  beginning  of  each 
calendar  year,  NatWest  will  provide  the 
Amex  with  a  current  list  of  replacement 
stocks  on  which  to  draw  in  the  event 
that  a  component  in  the  Index  is  to  be 
replaced.  The  stocks  in  the  replacement 
list  will  be  selected  and  ranked  by 
NatWest  based  on  a  number  of  criteria, 
including  conformity  to  the  initial 
eligibility  standards  set  forth  above, 
trading  liquidity,  market  capitalization, 
the  ability  to  borrow  shares  and  share 
price.  The  replacement  stocks  will  be 
categorized  by  industry  within  the 
energy  sector  and  ranked  within  their 
category  based  on  the  aforementioned 
criteria.  The  replacement  stock  for  a 
security  leaving  the  Index  will  be 
selected  by  the  Amex  from  the 
replacement  list  based  on  industry 
category  and  liquidity. 

In  addition,  NatWest  will  advise  the 
Exchange  regarding  the  handling  of 
unusual  corporate  actions  which  may 
arise  from  time  to  time.  Routine 
corporate  actions  (e.g.,  stock  splits, 
routine  spin-offs,  etc.)  which  require 
straightforward  index  divisor 
adjustments  will  be  handled  by 
Exchange  staff  without  consultation 
with  NatWest.  All  stock  replacements 
and  unusual  divisor  adjustments  caused 
by  the  occurrence  of  extraordinary 
events  such  as  dissolution,  merger, 
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bankruptcy,  non-routine  spin-offs  or 
extraordinary  dividends  will  be  made 
by  Exchange  staff  in  consultation  with 
NatWest.  All  stock  replacements  and  the 
handling  of  non-routine  corporate 
actions  will  be  announced  at  least  ten 
business  days  in  advance  of  such 
effective  change,  whenever  practicable. 
As  with  all  options  currently  trading  on 
the  Amex,  the  Exchange  will  make  this 
information  available  to  the  public 
through  dissemination  of  an  information 
circular. 

Since  this  Index  is  being  maintained, 
in  part,  by  a  broker/dealer  (NatWest 
Securities  Corporation),  a  “Chinese 
wall”  shall  be  erected  by  NatWest 
around  the  personnel  who  have  access 
to  information  concerning  changes  and 
adjustments  to  the  Index.  A  letter 
discussing  those  “Chinese  wall” 
procedures  has  been  sent  to  the 
Commission  under  separate  cover. 

Index  Calculation 

The  Index  shall  be  calculated  by  the 
Amex  using  an  “equal-dollar  weighting” 
methodology  designed  to  ensure  that 
each  of  the  component  securities  is 
represented  in  an  approximately 
“equal”  dollar  amount  in  the  Index.  The 
following  is  a  description  of  how  the 
equal-dollar  weighting  calculation 
method  works.  As  of  the  market  close 
on  December  20, 1996,  a  portfolio  of 
stocks  was  established  representing  an 
investment  of  $100,000  in  the  stock 
(rounded  to  the  nearest  whole  share)  of 
each  of  the  companies  in  the  Index.  The 
value  of  the  Index  equals  the  current 
market  value  (i.e.,  based  on  U.S. 
primary  market  prices)  of  the  sum  of  the 
assigned  number  of  shares  of  each  of  the 
stocks  in  the  Index  portfolio  divided  by 
the  Index  divisor.  The  Index  divisor  was 
initially  determined  to  yield  a 
benchmark  value  of  250.00  at  the  close 
of  trading  on  December  20, 1996. 
Annually  thereafter,  following  the  close 
of  trading  on  the  third  Friday  of 
December,  the  Index  portfolio  will  be 
adjusted  by  changing  the  number  of 
whole  shares  of  each  component  stock 
so  that  each  company  is  again 
represented  in  “equal”  dollar  amounts. 
If  necessary,  a  divisor  adjustment  is 
made  at  the  rebalancing  to  ensure 
continuity  of  the  Index’s  value.  The 
newly  adjusted  portfolio  becomes  the 
basis  for  the  Index’s  value  on  the  first 
trading  day  following  the  annual 
adjustment.  While  the  Index  is  to  be 
rebalanced  annually,  the  Exchange  will, 
if  at  any  time  between  annual 
rebalancings  the  top  five  stock  in  the 
Index  by  weight  represent  in  the 
aggregate  more  than  one-third  of  the 
Index’s  value,  rebalance  the  Index  after 
the  close  of  trading  on  expiration  Friday 


in  the  next  month  on  the  March  cycle. 

For  example,  if  in  July  it  is  determined 
that  the  top  five  components  in  the 
Index  account  for  more  than  one-third 
of  the  Index’s  weight,  then  the  Index 
will  be  rebalanced  after  the  close  of 
trading  on  expiration  Friday  in 
September. 

As  noted  above,  the  number  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remains  fixed  between  annual 
reviews  except  in  the  event  of  certain 
types  of  corporate  actions  such  as  the 
payment  of  a  dividend  other  than  an 
ordinary  cash  dividend,  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  a  merger  or 
consolidation  of  an  issuer  of  a 
component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  will  be 
adjusted,  if  necessary,  to  the  nearest 
whole  share,  to  maintain  the 
component’s  relative  weight  in  the 
Index  at  the  level  immediately  prior  to 
the  corporate  action.  In  the  event  of  a 
stock  replacement,  the  dollar  value  of 
the  security  being  replaced  will  be 
calculated  and  that  amount  invested  in 
the  stock  of  the  new  component,  to  the 
nearest  whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
each  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association’s  Network  B. 

Expiration  and  Settlement 

The  proposed  options  on  the  Index 
will  be  European  style  (i.e.,  exercises  are 
permitted  at  expiration  only),  and  cash 
settled.  Standard  option  trading  hours 
(9:30  a.m.  to  4:10  p.m.  New  York  time) 
will  apply.  The  options  on  The  NatWest 
Energy  Index  will  expire  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month  (“Expiration 
Friday”).  The  last  trading  day  in  an 
expiring  option  series  will  normally  be 
the  second  to  last  business  day 
preceding  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in 
expiring  options  will  cease  at  the  close 
of  trading  on  the  last  trading  day. 

The  Exchange  plans  to  list  option 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded.  In 
lieu  of  such  long-term  options  on  a  full 


value  Index  level,  the  Exchange  may 
instead  list  long-term,  reduced  value  put 
and  call  options  based  on  one-tenth 
(Vioth)  the  Index’s  full  value.  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full  value  or  reduced 
value  long-term  option  will  not  be  less 
than  six  months.  The  trading  of  any  long 
term  options  would  be  subject  to  the 
same  rules  which  govern  the  trading  of 
all  the  Exchange’s  index  options, 
including  sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures  and  all  options  will  have 
European  style  exercise.  Position  limits 
on  reduced  value  long  term  NatWest 
Energy  Index  options  will  be  equivalent 
to  the  position  limits  for  regular  (full 
value)  Index  options  and  would  be 
aggregated  with  such  options  (for 
example,  if  the  position  limit  for  the  full 
value  options  is  15,000  contracts  on  the 
same  side  of  the  market,  then  the 
position  limit  for  the  reduced  value 
options  will  be  150,000  contracts  on  the 
same  side  of  the  market). 

The  exercise  settlement  value  for  all 
of  the  Index’s  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stocks.  In  the 
case  of  securities  traded  through  Nasdaq 
system,  the  first  reported  regular  way 
sale  price  will  be  used.  If  any 
component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day’s  last  sale  price  will  be  used 
in  the  calculation. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  These  Rules  cover 
issues  such  as  surveillance,  exercise 
prices,  and  position  limits.  The  Index  is 
deemed  to  be  a  Stock  Index  Option 
under  Rule  90lC(a)  and  a  Stock  Index 
Industry  Group  under  Rule  900C(b)(l). 
With  respect  to  Rule  903C(b),  the 
Exchange  proposes  to  list  near-the- 
money  (i.e.,  within  ten  points  above  or 
below  the  current  index  value)  option 
series  on  the  Index  at  point  strike 
(exercise)  price  intervals  when  the  value 
of  the  Index  is  below  200  points.  In 
addition,  the  Exchange  expects  that  the 
review  required  by  Rule  904C(c)  will 
result  in  a  position  limit  of  15,000 
contracts  with  respect  to  options  on  this 
Index.  Surveillance  procedures 
currehtly  used  to  monitor  trading  in 
each  of  the  Exchange’s  other  index 
options  will  also  be  used  to  monitor 
trading  in  options  on  the  NatWest 
Energy  Index. 
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2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act7  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
perfect  the  mechanism  of  a  free  and 
open  market. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organizations 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  USC  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 


7 15  U.S.C  §  78f[b). 


S R- AMEX-9 7-15  and  should  be 
submitted  by  May  15, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-10616  Filed  4-23-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38525;  File  No.  SR-CBOE- 
97-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  to  Increase  OEX  Position  and 
Exercise  Limits,  to  Increase  OEX  Firm 
Facilitation  Exemption,  and  to  Increase 
OEX  Index  Hedge  Exemption 

April  18, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{“Act”) 1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  February 
26, 1997,  the  Chicago  Board  Options 
Exchange,  Inc.  (“CBOE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  amend 
Exchange  Rule  24.4  to  increase  the 
position  and  exercise  limits  for  options 
on  the  Standard  &  Poor’s  (“S&P”)  100 
Stock  Index  (“OEX”),  to  increase  the 
OEX  firm  facilitation  exemption,  and  to 
increase  the  OEX  index  hedge 
exemption. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 


*17  C.F.R.  200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l)  (1988). 
2 17  CFR  240.19b-*. 


The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  is  proposing  a  number  of 
revisions  to  Exchange  Rule  24.4,  the 
position  limit  rule  for  broad-based  index 
options.  Member  firms  have  expressed 
to  the  CBOE  their  need  for  relief  from 
the  current  OEX  position  and  exercise 
limits,  which  have  not  increased  since 
1987. 3  At  that  time,  position  limits  were 
increased  to  25,000  contracts  with  no 
more  than  15,000  contracts  in  the  near 
term  series.  For  the  reasons  discussed 
below,  the  Exchange  is  now  proposing 
that  the  OEX  position  limits  be  raised  to 
75,000  contracts  with  no  more  than 
50,000  contracts  in  the  near  term  series. 

Although  OEX  volume  is  less  now 
than  it  was  in  1987,  OEX  still  enjoys 
larger  average  daily  trading  volume  than 
any  other  index  option  and  open 
interest  has  remained  consistently 
high.4  In  addition,  the  Exchange 
believes  that  a  significant  reason  why 
volume  has  declined  in  OEX  in  the  last 
couple  of  years  is  because  large 
customers  and  member  firms  have  been 
unable  to  complete  large  volume 
transactions  in  OEX  due  to  position 
limit  constraints. 


Month/Year 

OEX  (Volume/open 
interest) 

September  1992  . 

377,554  contracts/1 
million. 

September  1993  . 

332,467  contracts/1 
million. 

September  1994  . 

423,589  contracts/1 .3 
million. 

March  1995  . 

521,891  contracts/1.4 
million. 

December  1995  . 

301,118  contracts/ 

1.23  million. 

July  1996  . 

479,577  contracts/ 

1 .08  million. 

December  1996  . 

314,949  contracts/1.2 
million. 

Institutions  often  use  index-related 
derivative  products  to  hedge  the  risks 
associated  with  holding  diversified 
equity  portfolios.  Because  of  position 
limit  concerns,  many  of  these  customers 
and  firms  use  financially-equivalent 


3  See  Securities  Exchange  Act  Release  No.  24556 
(June  5, 1987),  52  FR  22695  (June  15, 1987) 
(approval  order  increasing  the  position  and  exercise 
limits  on  the  OEX  from  15,000  contracts  to  25,000 
contracts)  (File  Nos.  SR-CBOE-85-25  and  SR- 
CBOE-87— 26). 

4  Average  Daily  Volume  During  Expiration  Week 
and  Open  Interest  on  Expiration  Friday. 
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index  futures  products  to  the 
competitive  disadvantage  of  the  options 
exchanges.3 * 5  The  shift  in  the  volume  can 
be  seen  by  looking  at  the  following  table 
(see  Table  1).  The  Exchange  believes 


that  the  restrictive  position  limits  have 
hampered  the  ability  of  customers  to 
utilize  these  options  to  their  potential. 
The  Exchange  also  believes  the  increase 
will  afford  the  investing  public  as  well 


as  CBOE  members  and  member  firms  a 
greater  opportunity  and  more  flexibility 
to  use  OEX  options  for  their  hedging 
needs. 


Table  1.— Average  Daily  Volume  by  Fiscal  Year 


Fiscal  year 

1992  . 

1993  . . . . . . . 

1994  . . 

1995  . 

1996  . . . . 


At  the  same  time,  the  CBOE  does  not  disruption.  Even  with  the  increase,  the 
believe  that  the  higher  limit  will  at  limit  position  as  a  percentage  of  the 

increase  any  potential  for  market 


OEX  (Open 
interest  at 
year  end) 

SAP  fu¬ 
tures  op¬ 
tions 

SAP  fu¬ 
tures 

239,408 

(664,527) 

39,036 

242,251 

260,635 

(805,661) 

51,367 

254,386 

278,986 

(817,447) 

78,063 

311,783 

320,619 

(617,825) 

92,890 

383,915 

222,579 

(422,220) 

111,556 

361,892 

capitalization  of  the  OEX  will  remain 
small  (see  Table  2). 


Table  2.~Percentage  of  Capitalization  Represented  by  an  At  Limit  Position 


Position  limit  (number  of  contracts) 

Market  value  (650 
index  level) 

OEX  capitalization  (as  of  July  1996) 

At  limit  position  as 
a  percentage  of 
capitalization  . 

15,000  . 

$975,000,000 

2.1  trillion  . . 

0.046 

25,000  . . . 

$1,625,000,000 

2.1  trillion  . 

0.077 

50,000  . 

$3,250,000,000 

2.1  trillion  . 

0.15 

75,000  . . . 

$4,875,000,000 

2.1  trillion  . 

0.23 

In  addition,  the  Exchange  notes  that  a 
number  of  equity  options  have  a 
position  limit  of  25,000  contracts  but 
have  significantly  less  average  trading 
volume  than  the  OEX. 

As  a  result  of  changing  the  base  limit, 
the  OEX  firm  facilitation  exemption 
amount  will  change  as  well.6  Currently, 
according  to  Interpretation  .06  of 
Exchange  Rule  4.11,  the  firm  facilitation 
exemption  for  a  broad-based  index 
(other  than  SPX)  is  two  times  the 
standard  limit.  Therefore,  the  OEX  firm 
facilitation  exemption  will  be  150,000 
contracts  if  the  OEX  base  limit  proposal 
is  approved 

The  Exchange  is  also  proposing  that 
the  OEX  index  hedge  exemption  be 
increased  from  75,000  contracts  to 
150,000  contracts.  The  index  hedge 
exemption  is  in  addition  to  the  standard 
limit  and  other  exemptions  available 


3  According  to  the  Exchange,  due  to  delta-based 

position  limits,  customers  and  institutions  are  able 

to  offset  much  larger  equity  positions  in  the  futures 

'markets  than  they  currently  are  able  to  using  index 

options. 

8  Under  the  firm  facilitation  exemption,  a  member 
firm  may  apply  to  the  CBOE  to  receive  and 
maintain  for  its  proprietary  account  an  exemption 
from  the  applicable  standard  position  limit  in  non- 


under  Exchange  rules,  interpretations, 
and  policies.  The  index  hedge 
exemption  is  applicable  to  the 
unhedged  value  of  the  qualified 
portfolio  as  determined  by  the 
calculation  set  forth  in  Interpretation  .01 
of  Exchange  Rule  24.4.  The  Exchange 
believes  that,  as  with  the  increase  in  the 
base  limit,  the  increase  in  the  index 
hedge  exemption  will  make  OEX  a  more 
valuable  tool  for  investors  to  hedge  their 
portfolios.7 8 

Because  the  increased  OEX  index 
option  standard  limit  and  OEX 
exemptions  will  enhance  the  depth  and 
liquidity  of  the  market  for  both  members 
and  investors  in  general,  the  Exchange 
believes  that  this  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act 
in  that  it  would  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 


multiply-listed  Exchange  options  for  the  purpose  of 
facilitating,  pursuant  to  the  provisions  of  Exchange 
Rule  6.74(b),  (a)  orders  for  its  own  customer  (one 
that  will  have  the  resulting  position  carried  with 
the  firm)  or  (b)  orders  received  from  or  on  behalf 
of  a  customer  for  execution  only  against  the 
member  firm’s  proprietary  account. 

7  While  not  proposed  in  the  current  filing,  the 
CBOE  continues  to  have  discussions  with  member 


open  market  in  a  manner  consistent 
with  the  protection  of  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  self-regulatory  organization  does 
not  believe  that  the  proposed  rule 
change  will  impose  any  inappropriate 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


firms  as  well  as  the  Commission  to  consider  a  delta- 
based  methodology  for  calculating  all  option 
position  limits.  In  addition,  the  Exchange  believes 
that  it  is  necessary  and  appropriate  to  explore  with 
the  Commission  whether  there  remains  a 
continuing  need  for  position  limits  as  an  anti¬ 
manipulation  tool. 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  USC  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
11  and  should  be  submitted  by  May  15, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-10617  Filed  4-23-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38519;  File  No.  SR-Phlx- 
96-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Respecting  FLEX  Equity  and  Index 
Options 

April  17, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  6, 1997,  the 
Philadelphia  Stock  Exchange,  Inc. 
(“Phlx”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  Amendment 
No.  1  to  the  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
proposed  rule  change,  as  originally 
filed,  was  published  in  the  Federal 
Register  on  September  24, 1996.1  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  its 
proposal 2  to  adopt  Rule  1079,  Index 
and  Equity  FLEX  3  Options,  which 
would  govern  the  trading  of  customized 
or  flexible  (“FLEX”)  index  and  equity 
options  on  the  Exchange,  as  follows:  (1) 
Customization  of  equity  FLEX  option 
strike  prices  for  calls  will  not  be 
permitted;  (2)  regardless  of  the  specific 
parity/priority  provisions  for  assigned 
Registered  Options  Traders  (“ROTs”)/ 
Specialists,  all  FLEX  transactions  must 
be  in  compliance  with  Section  11(a)  of 
the  Act;  (3)  clarify  that  once  a  FLEX 
option  is  quoted,  the  Request-for-Quote 
(“RFQ”)  remains  open  that  day  unless  a 
trade  occurs,  replacing  the  concept  of 
“markets  remaining  open;”  (4)  the 
provision  that  the  executing  member 
has  priority  over  other  members  seeking 
to  trade  with  a  booked  order  would  be 
deleted;  (5)  FLEX  trading  hours, 
although  currently  established  as  10 
a.m.  to  4:10/4:15  p.m.,  could  be  changed 


>  See  Securities  Exchange  Act  Release  No.  37691 
(September  17, 1996),  61  FR  50060. 

2  The  original  proposal  was  published  for 
comment  in  Securities  Exchange  Act  Release  No. 
37691  (September  17, 1996)  (File  No.  SR-Phlx-96- 
38). 

3  The  term  “FLEX”  is  a  trademark  of  the  Chicago 
Board  Options  Exchange,  Inc.  (“CBOE”). 


to  any  time  within  regular  non-FLEX 
trading  hours;  (6)  increase  the  industry 
(narrow-based)  index  options  position 
and  exercise  limits;  (7)  add  an 
introductory  paragraph  and  reference  to 
Rule  1079  to  Floor  Procedure  Advice 
(“Advice”)  F-28;  (8)  exclude  solicited 
orders  and  broker-dealer  crosses  from 
the  25%  minimum  guaranteed  right  of 
participation  for  crossing  transactions; 
(9)  utilize  the  current  reporting 
authority  for  calculating  FLEX  index 
values;  (10)  designate  all  Phlx  index 
options  as  eligible  for  FLEX  options, 
subject  to  Options  Committee  approval; 
(11)  determine  the  best  market  at  the 
end  of  the  response  time  based  on  price; 
and  (12)  adopt  a  $1,000,000  net  capital 
requirement  for  index  FLEX  specialists. 
This  amendment  also  restates  the 
original  proposal.  In  the  original 
proposal,  the  Exchange  had  proposed  to 
trade  FLEX  options  on  specific  Phlx 
index  options.  At  this  time,  the 
Exchange  proposes  to  designate  all  Phlx 
index  options  as  eligible  for  FLEX 
options  trading,  subject  to  Options 
Committee  approval.4  Thus,  the  Phlx  is 
proposing  to  trade  FLEX  options  on 
industry  (narrow-based)  index  options 
pursuant  to  the  proposed  rule,  in 
addition  to  market  (broad-based)  index 
options.  Further,  the  Phlx  is  proposing 
to  trade  equity  FLEX  options  on 
securities  which  are  options-eligible 
pursuant  to  Rule  1009,  with  the  Options 
Committee  designating  the  specific 
issues. 

Proposed  rule  1079  contains  the 
characteristics,  trading  procedure  and 
other  provisions  applicable  to  trading 
FLEX  ™  3  options.  All  FLEX  options 
must  be  quoted  and  traded  in  the 
trading  crowd  of  the  corresponding  non- 
FLEX  option.  The  Exchange  notes  that 
the  Automated  Options  Market 
(“AUTOM”)  system  will  not  be 
available  for  FLEX  options.  Proposed 
Rule  1079  also  states  that  although 
FLEX  options  are  generally  subject  to 
the  rules  in  the  options. section, 5  to  the 
extent  that  the  provisions  of  Rule  1079 
are  inconsistent  with  other  applicable 
Exchange  rules,  Rule  1079  takes 


4  The  following  are  the  current  Phlx  market  index 
options:  Value  Line  Composite  Index  (“VLE”), 
National  Over-the-Counter  Index  (“XOC”),  and  U.S. 
Top  100  Index  (“TPX”).  The  following  are  the 
current  Phlx  industry  index  options:  OTC  Industrial 
Average  Index  (“OTZ”),  Bank  Index  (“BKK”),  Gold/ 
Silver  Index  (“XAU”),  Semiconductor  Index 
(“SOX”)  and  Utility  Index  (“UTY”),  Forest  and 
Paper  (“FPP”),  Plane  ("PLN”),  Phone  ("PNX”),  and 
Oil  Service  ("OSX”).  Because  the  Super  Cap  Index 
(“HFX”)  is  neither  a  market  or  and  industry  index,  « 
the  Exchange  applies  a  position  limit  of  5,500 
contracts  for  the  non-FLEX  overlying  option.  This 
position  limit  is  lower  than  the  position  limit  tiers 
for  standardized  non-FLEX  industry  index  options. 

*  See  Phlx  Rules  1000,  et.  seq. 
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precedence  with  respect  to  FLEX 
options. 

Because  FLEX  options  would  not  be 
continuously  quoted,  nor  are  series  pre- 
established,  the  variable  terms  of  FLEX 
options  shall  be  established  by  the 
following  process.  In  order  to  initiate  a 
transaction,  a  Requesting  Member  must 
submit  an  RFQ  to  the  appropriate 
trading  crowd,  announcing  the  terms  of 
the  quote  sought.  The  characteristics, 
including  which  terms  and  to  what 
degree  customization  will  be  available, 
are  outlined  in  Rule  1079(a).6  For 
example,  the  exercise  strike  price 
respecting  index  FLEX  options  can  be 
specified  at  the  time  the  quote  is 
requested  in  terms  of  a  specific  index 
value  number  (e.g.,  553.5),  a  method  for 
fixing  such  number  [e.g.,  10  basis  points 
over  the  index  value  at  a  certain  time, 
or  with  the  future  trading  at  a  certain 
price),  or  a  percentage  of  index  value 
calculated  as  of  the  open  or  close  of 
trading  on  the  Exchange  on  the  trade 
date  (e.g.,  5%  above  the  close).7 
Similarly  respecting  equity  FLEX 
options,  the  exercise  strike  price  can  be 
specified  in  terms  of  a  specific  dollar 
amount  rounded  to  the  nearest  one- 
eighth  of  a  dollar,  or  a  percentage  of  the 
underlying  security  rounded  to  the 
nearest  tick.  However,  the  Exchange 
proposes  to  amend  its  original  proposal 
to  state  that  customization  of  equity 
FLEX  option  strike  prices  for  calls  will 
not  be  permitted;  only  strikes  that  may 
be  listed  pursuant  to  Rule  1012  are 
eligible,  such  that  the  strike  price  must 
be  consistent  with  strike  price  intervals 
permissible  for  equity  options.8 

The  exercise  style  can  be  either 
American  or  European,9  regardless  of 
the  exercise  style  of  the  listed  option.10 
The  expiration  date  can  also  be 
customized,  specifying  any  business  day 
(non-holiday) — any  month,  day  and  year 
within  five  years  for  index  flex  options 
and  three  years  for  equity  FLEX  options. 
However,  FLEX  options  may  not  expire 
on  any  day  that  falls  on  or  within  two 
business  days  of  (prior  or  subsequent  to) 
a  mid-month  expiration  day  for  a  non- 
FLEX  option  on  the  same  underlying 
index  or  security  (other  than  a  quarterly 


“Rule  1079  generally  parallels  the  provisions  of 
Rule  1069  governing  foreign  currency  options. 

7  Initially,  the  exercise  strike  price  will  not  be 
available  for  customization  as  a  percentage,  pending 
systems  enhancements. 

p  See  Rule  1012,  Commentary  .05. 

9  An  American  style  option  may  be  exercised  at 
any  time  up  to  its  expiration,  while  a  European 
style  option  can  only  be  exercised  on  its  expiration 
day.  See  Phlx  Rule  1000(b)(35). 

10  In  certain  circumstances,  European  style  equity 
FLEX  options  may  be  adjusted  to  require  the 
delivery  upon  exercise  of  a  fixed  amount  of  cash. 
See  Options  Clearing  Corporation  ("OCC”)  By-Law. 
Article  VI,  Section  11,  Interpretation  and  Policy  .08. 


expiring  index  option11).  In  addition,  a 
FLEX  option  cannot  expire  on  the  same 
day  that  series  is  established  at  OCC.12 

With  respect  to  the  minimum  size  of 
market  index  FLEX  option  quotes,  if 
there  is  no  open  interest  in  die 
particular  series  when  an  RFQ  is 
submitted,  the  minimum  value  size  of 
an  RFQ  is  $10  million  underlying 
equivalent  value;  if  there  is  open 
interest,  the  minimum  value  size  of  an 
RFQ  is  $1  million  underlying  equivalent 
value,  or  the  remaining  underlying 
equivalent  value  on  a  closing 
transaction,  whichever  is  less.  The 
underlying  equivalent  value  is  defined 
as  the  aggregate  underlying  value  of  an 
index  FLEX  option  (index  multiplier 
times  the  current  index  value) 
multiplied  by  the  number  of  index 
FLEX  options.  The  minimum  value  size 
for  a  responsive  quote  is  market  index 
FLEX  options  is  $1  million  underlying 
equivalent  value,  or  the  remaining 
underlying  equivalent  value  on  a 
closing  transaction,  whichever  is  less. 

With  respect  to  the  minimum  size  of 
industry  index  FLEX  option  quotes,  if  * 
there  is  no  open  interest  in  the 
particular  series  when  an  RFQ  is 
submitted,  the  minimum  value  size  of 
an  RFQ  is  $5  million  underlying 
equivalent  value;  this  amount  is  one- 
half  of  the  minimum  size  proposed  by 
the  Phlx  and  currendy  in  place  on  other 
options  exchanges  for  flexible  broad- 
based  index  options.  Where  there  is 
open  interest,  the  minimum  value  size 
of  an  RFQ  is  $1  million  underlying 
equivalent  value,  or  the  remaining 
underlying  equivalent  value  on  a 
closing  transaction,  whichever  is  less. 
The  minimum  value  size  for  a 
responsive  quote  is  $1  million 
underlying  equivalent  value,  or  the 
remaining  underlying  equivalent  value 
on  a  closing  transaction,  whichever  is 
less. 

With  respect  to  the  minimum  size  of 
equity  FLEX  option  quotes,  if  there  is  no 
open  interest  in  the  particular  series 
when  an  RFQ  is  submitted,  the 
minimum  value  size  of  an  RFQ  is  250 
contracts;  if  there  is  open  interest,  the 
minimum  value  size  of  an  RFQ  is  100 
contracts,  or  the  remaining  size  on  a 
closing  transaction,  whichever  is  less. 
The  minimum  value  size  for  a 
responsive  quote  in  equity  FLEX 
options  is  100  contracts,  or  the 
remaining  size  on  a  closing  transaction, 
whichever  is  less. 


11  Quarterly  expiring  index  options  expire  on  the 
first  business  day  of  the  month  following  the  end 
of  the  calendar  quarter. 

12  This  provision  replaces  language  in  Rule 
1079(a)(6)(C)  of  the  original  proposal  stating  that  a 
new  series  cannot  be  opened  on  the  day  of  exercise. 


Despite  the  aforementioned  minimum 
size  requirements,  assigned  ROTs  and 
an  assigned  Specialist  are  required  to 
respond  to  each  RFQ  with  a  certain 
minimum  size.  Respecting  broad-based 
index  FLEX  options,  assigned  ROTs  and 
the  assigned  Specialist  are  each  required 
to  respond  with  at  least  $10  million 
underlying  equivalent  value  or  the 
dollar  amount  requested  in  the  RFQ, 
whichever  is  less.  Respecting  narrow- 
based  index  FLEX  options,  assigned 
ROTs  and  an  assigned  Specialist  are 
each  required  to  respond  with  at  least 
$5  million  underlying  equivalent  value 
or  the  dollar  amount  requested  in  the 
RFQ,  whichever  is  less.  Respecting 
equity  FLEX  options,  assigned  ROTs 
and  the  assigned  Specialist  are  each 
required  to  respond  with  a  market  of  at 
least  250  contracts  or  the  dollar  amount 
requested  in  the  RFQ,  whichever  is  less. 

The  settlement  value  for  index  FLEX 
options  may  be  specified  as  the  value 
reported  on  the  Exchange  at  the:  (i) 
Close  of  trading  (P.M.-settled),  (ii) 
opening  of  trading  (A.M.-settled),  or  (iii) 
as  an  average  Over  a  specified  period  of 
time,  within  parameters  established  by 
the  Exchange.13  For  example,  the  third 
category  includes  the  average  of  the 
index’s  opening  and  closing  settlement 
values  on  the  expiration  date,  the 
average  of  the  index’s  high  and  low 
values  on  the  expiration  date,  or  the 
average  of  the  index’s  opening,  closing, 
high  and  low  values  on  the  expiration 
date.  However,  American  style  index 
FLEX  options  exercised  prior  to  the 
expiration  date  can  only  settle  based  on 
the  closing  value  on  the  exercise  date.14 
Index  FLEX  options  may  be  designated 
for  settlement  in  U.S.  dollars,  British 
pounds,  Canadian  dollars,  Deutsche 
marks,  European  Currency  Units, 
French  francs,  Japanese  yen  or  Swiss 
francs.  With  respect  to  the  settlement 
process  applicable  to  equity  FLEX 
options,  exercise  settlement  shall  be  by 
physical  delivery  of  the  underlying 
security  pursuant  to  Rule  1044.  Also, 
equity  FLEX  options  will  be  subject  to 


13  The  Exchange  proposes  to  retain  its  existing 
securities  information  vendor  as  the  reporting 
authority  for  FLEX  index  options,  respecting  any 
additional  index  value  calculations  required  due  to 
the  type  of  customization  offered  by  FLEX  options. 
The  Exchange  is  not  proposing,  at  this  time,  to 
utilize  its  own  Index  Calculation  Engine  (“ICE”) 
System  as  the  reporting  authority  for  FLEX  options. 
See  Securities  Exchange  Act  Release  No.  38292  at 
n.  4.  (February  14. 1997)  (SR-Phlx-96-36). 

14  This  limitation  is  currently  in  place  on  other 
exchanges  trading  FLEX  options  and  with  respect 
to  other  American  style  A.M.-settled  index  options. 
See  Characteristics  and  Risks  of  Standardized 
Options  Trading,  February  1994,  at  page  48. 
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the  exercise-by-exception  procedures  of 
OCC.15 

With  respect  to  the  quote  format  of 
FLEX  options,  a  bid  and/or  offer  in  the 
form  of  a  specific  dollar  amount 
reflected  as  a  fractional  price  (e.g.,  Vs, 

V4),  or  a  percentage  of  the  underlying 
security  or  underlying  equivalent  value, 
rounded  to  the  nearest  minimum  tick 
shall  be  acceptable.  The  option  type 
may  be  a  put,  call  or  hedge  order.16 

The  quoting  and  trading  procedure  for 
FLEX  options,  beginning  with  the  RFQ, 
is  enumerated  in  Rule  1079(b). 
Submitting  an  RFQ  is  the  first  step  in 
quoting  FLEX  options.  The  Requesting 
Member  must  first  announce  the  RFQ  to 
the  trading  crowd  of  the  non-FLEX 
option  and  then  submit  an  RFQ  ticket, 
containing  the  following:  (1)  Underlying 
index  or  security,  (2)  type,  (3)  exercise 
style,  (4)  expiration  date,  (5)  exercise 
price,  and,  respecting  index  FLEX 
options,  (6)  settlement  value  (e.g.,  A.M. 
or  P.M.)  and  (7)  the  designated 
settlement  currency.  Thereafter,  on 
receipt  of  an  RFQ  in  proper  form,  the 
assigned  Specialist  or  the  Requesting 
Member  shall  cause  the  terms  of  the 
RFQ  to  be  disseminated  as  an 
administrative  text  message  through  the 
Options  Price  Reporting  Authority 
(“OPRA”).17  RFQs,  responsive  quotes, 
booked  orders  and  completed  trades 
will  be  promptly  reported  to  OPRA  and 
disseminated  as  an  administrative  text 
message.  The  Exchange  notes  that 
although  certain  information  is  not 
required  to  be  part  of  the  RFQ  (such  as 
account  type,  crossing  intention, 
response  time  and  size),  this 
information  will  be  reflected  on  the 
final  order  ticket.  Further,  the  size  and 
crossing  intention  must  be  voiced  as 
part  of  voicing  the  trade. 

Following  tne  RFQ  announcement,  a 
preset  response  time  will  begin,  during 
which  members  may  provide  responsive 
quotes.  As  stated  in  paragraph  (b)(2),  the 
response  time,  between  two  and  15 
minutes,  will  be  determined  by  the 
Options  Committee,  which  may  depend 
on  the  complexity  of  the  RFQ.18  during 


15  OCC  Rule  805  provides  for  automatic  exercise 
of  in-the-money  options  at  expiration  without  the 
submission  of  an  exercise  notice  to  OCC  if  the  price 
of  the  security  underlying  the  option  is  at  or  above 
a  certain  price  (for  calls)  or  at  or  below  a  certain 
price  (for  puts);  and  the  non-exercise  of  an  option 
at  expiration  if  the  price  of  the  security  underlying 
the  option  does  not  satisfy  such  price  levels. 

™  See  Rules  1000(b)(7)  and  1066(f). 

17  Operationally,  the  Requesting  Member 
provides  this  information  to  data  entry  personnel, 
who  enter  it  into  Exchange  systems. 

*•  Initially,  the  Options  Committee  has  J 
established  a  response  time  of  ten  minutes. 
Although  this  Committee  will  be  authorised  to 
change  the  response  time  within  the  permissible 
range,  any  such  change  will  be  preceded  by  notice 
to  the  Exchange  membership.  The  Exchange 


the  response  time,  qualified  members 
may  provide  responsive  quotes  to  the 
RFQ,  which  may  be  entered,  modified 
or  withdrawn  during  such  response 
time. 

At  the  end  of  the  response  time,  the 
assigned  Specialist,  or  if  none,  the 
Requesting  Member  shall  determine  the 
best  bid  and  offer  (‘'BBO”),  based  on 
price,  disseminating  such  market  with 
reference  to  the  corresponding  RFQ. 
However,  where  two  or  more  bids/offers 
are  at  parity,  priority  will  be  afforded  to 
bids/offers  submitted  by  assigned  ROTs/ 
Specialists.  The  Exchange  has  also 
added  language  to  the  text  of  the 
proposed  rule  and  Advice  stating  that 
till  transactions  must  be  in  compliance 
with  Section  11(a)  of  the  Securities 
Exchange  Act  of  1934  and  the  rules 
promulgated  thereunder. 

Following  the  determination  of  the 
BBO,  a  BBO  Improvement  Interval  may 
be  invoked  if  the  Requesting  Member 
rejects  the  BBO  or  the  BBO  is  for  less 
than  the  entire  size  requested.19  The 
BBO  Improvement  Interval  is  a  two 
minute  time  period  during  which  the 
BBO  may  be  matched  or  improved.  As 
a  result  of  the  Improvement  Interval,  a 
new  BBO  is  established,  which  is 
disseminated  with  reference  to  the 
corresponding  RFQ.  An  assigned  ROT 
and  the  assigned  Specialist  who 
responded  with  a  market  during  the 
response  time  may  immediately  join  the 
new  BBO. 

A  trade  in  FLEX  options  cannot  be 
executed  until  the  end  of  the  response 
time  or  BBO  Improvement  Interval. 

Once  the  response  time  or  BBO 
Improvement  Interval  ends,  the 
Requesting  Member  is  given  the  first 
opportunity  to  trade  on  the  market  by 
voicing  a  bid/offer  in  the  trading 
crowd.20  The  Requesting  Member  has 
no  obligation  to  accept  any  bid  or  offer 
for  a  FLEX  option.  Jf  the  Requesting 
Member  rejects  the  BBO  or  the  BBO  size 
exceeds  the  entire  size  requested, 
another  member  may  accept  such  BBO 
or  the  unfilled  balance  of  the  BBO. 
Acceptance  of  a  bid/offer  creates  a 
binding  contract  under  Exchange  rules. 

Once  the  BBO  is  established,  the  RFQ 
remains  open  that  trading  day,  unless  a 
trade  occurs,  and  a  member  may  re¬ 
quote  the  market  with  respect  to  the 


believes  that  such  a  change  does  not  require  a  filing 
with  the  Commission  pursuant  to  Section  19(b).  See 
also  CBOE  Rule  24A.4(a)(3)(iii). 

19  Once  a  BBO  has  been  established  at  the  end  of 
the  response  time,  if  a  member  bids/offers,  the  BBO 
Improvement  Interval  is  thus  triggered. 

20  Thus,  when  a  Requesting  Member  seeks  to 
trade  on  the  established  BBO,  an  assigned  ROT/ 
Specialist  cannot  participate.  For  example,  where 
the  BBO  is  6-7.  if  the  Requesting  Members  seeks 
to  sell  500  contracts  at  6,  the  Requesting  Member 
has  priority  for  that  purpose. 


open  RFQ  without  submitting  an 
additional  RFQ.  If  a  trade  occurs,  a  new 
RFQ  is  required.  Only  an  assigned  ROT 
or  assigned  Specialist  who  responded  to 
the  open  RFQ  during  the  response  time 
or  BBO  Improvement  Interval  may 
immediately  join  the  re-quoted  market, 
thus  matching  for  parity  purposes. 
Neither  the  Requesting  Member,  nor  the 
re-quoting  member,  is  given  the  first 
opportunity  to  trade  on  the  re-quoted 
market.  Thus,  replacing  “markets 
remaining  open”  with  the  RFQ 
remaining  open  is  another  change  from 
the  original  proposal.21 

Further,  there  will  be  a  limit  order 
book  for  FLEX  options.  The  Specialist  in 
the  listed  non-FLEX  equity  or  index 
option,  whether  or  not  assigned  in  FLEX 
options,  must  accept  FLEX  orders  on  the 
FLEX  book  after  completion  of  the  RFQ 
process.  Only  customer  day  limit  orders 
may  be  placed  on  the  index  FLEX  or 
equity  FLEX  option  book.  Booked  orders 
expire  at  the  end  of  each  trading  day. 

The  limit  price  and  size  must  be  written 
on  the  RFQ  ticket  and  disseminated  as 
an  administrative  text  message  through 
OPRA.  In  order  to  trade  with  the  book, 
an  executing  member  must  quote  the 
market  and  announce  the  trade.  The 
Exchange  proposes  to  delete  the 
provision  that  the  executing  member 
has  priority  over  other  members, 
including  assigned  ROTs  and  the 
assigned  Specialist,  seeking  to  trade 
with  the  booked  order.  The  purpose  of 
this  change  is  to  trade  FLEX  options  off 
the  book  similarly  to  non-FLEX  options, 
noting  that  this  consistency  should 
prevent  confusion. 

Generally,  on  the  Phlx  options  floor, 
a  cross  may  take  place  in  accordance 
with  Rule  1064.  With  respect  to  FLEX 
options,  after  the  BBO  has  been 
determined,  the  Requesting  Member 
intending  to  cross  must  bid  (or  offer)  at 
or  better  than  the  BBO.  Whenever  a 
Requesting  Member  intends  to  cross, 
after  the  BBO  is  determined,  with  or 
without  a  BBO  Improvement  Interval, 
the  Requesting  Member  must  announce 
an  intention  to  cross,  and  then  bid  and 
offer  at  or  better  than  the  BBO.  If  the 
Requesting  Member’s  bid/offer  is  at  the 
BBO,  the  Requesting  Member  may 
execute  25%  or  a  fair  split,  whichever 
is  greater,  of  the  contraside  of  the  order 
that  is  the  subject  of  the  RFQ.  For 
instance,  if  there  are  two  members  on 
parity  at  the  BBO,  the  Requesting 
Member  and  an  assigned  ROT,  the 
Requesting  Member  is  entitled  to 
receive  50%  of  the  contra-side  contracts, 
which  is  a  fair  split,  not  just  the  25% 


**  Previously,  the  Exchange  proposed  to  allow 
markets  to  remain  open,  but  not  be  firm,  such  that 
members  had  to  re-quote  the  market. 
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guaranteed  minimum  right  of 
participation.  The  remainder  of  the 
contra-side  is  split  in  accordance  with 
the  parity/priority  provision  applicable 
to  determining  the  BBO,  such  that 
assigned  ROTs/Specialists  may  be 
afforded  priority. 

If  the  Requesting  Member’s  bid/offer 
improves  the  existing  BBO,  an  assigned 
ROT  or  assigned  Specialist  who 
responded  with  a  market  during  the 
response  time  or  BBO  Improvement 
Interval,  may  immediately  join  the 
Requesting  Member’s  improved  bid  or 
offer,  thus  matching  for  parity  purposes. 
However,  the  Requesting  Member  may 
execute  25%  or  a  fair  split,  whichever 
is  greater,  of  the  contra-side  of  the  order 
that  is  the  subject  of  the  RFQ.  The 
remainder  of  the  contra-side  is  split  in 
accordance  with  the  parity/priority 
provision  applicable  to  determining  the 
BBO,  such  that  assigned  ROTs/ 
Specialists  may  be  afforded  priority. 
However,  broker-dealer  crosses  and 
solicited  orders,  as  defined  in  Rule 
1064,  are  not  eligible  for  the  split 
afforded  by  these  crossing  provisions 
(sub-paragraphs  (A)  and  (B)).  Instead, 
such  orders  are,  after  the  announcement 
of  an  intention  to  cross,  executable  in 
accordance  with  sub-paragraphs  (5)  and 
(6).  Specifically,  such  orders  must  be 
announced  and  bid/offered,  under  the 
FLEX  crossing  provision.  No  25% 
minimum  guaranteed  right  of 
participation  applies  to  solicited  orders 
or  broker-dealer/broker-dealer  crosses. 

The  Exchange  notes  that  an  ROT  and 
Specialist  may  trade  FLEX  options  as  an 
assigned  ROT/Specialist  or  as  a  non- 
assigned  ROT/Specialist.  However,  the 
FLEX  assigned  Specialist  must  be  the 
specialist  in  the  non-FLEX  option.  ROTs 
and  Specialists  must  apply  on  the 
appropriate  Exchange  form  to  be 
assigned  in  FLEX  options.  An  assigned 
ROT  or  assigned  Specialist  may  choose 
to  be  assigned  in  a  particular  FLEX 
option,  but  must  respond  with  a  market 
respecting  any  FLEX  option  upon 
request  by  a  Floor  Official. 

Assigned  ROTs  and  the  assigned 
Specialist  will  be  subject  to  certain 
obligations  respecting  the  trading  of 
FLEX  options.  For  example,  the 
affirmative  and  negative  market  making 
obligations  of  Rule  1014(c)  apply. 
Further,  assigned  ROTs  and  the 
assigned  Specialist  are  required  by 
paragraph  (b)(ii)  to  respond  with  a 
market  of  the  minimum  size.22  At  least 
two  ROTs  and/or  a  Specialist  shall  be 
assigned  to  each  FLEX  option.  If  there 


22  However,  assigned  ROTs  and  assigned 
Specialists  are  not  required  to  provide  continuous 
quotes  or  markets  at  a  certain  minimum  bid-ask 
differential  (quote  spread  parameter). 


is  a  Specialist,  the  FLEX  option  will 
trade  pursuant  to  the  specialist  system, 
just  as  non-FLEX  options  currently  do 
on  the  Exchange.  If,  however,  there  is  no 
assigned  Specialist  in  a  FLEX  option, 
two  assigned  ROTs  are  required  for  that 
FLEX  option  to  trade. 

Because  of  the  minimum  size 
obligations,  assigned  ROTs  and  the 
assigned  Specialist  are  afforded  priority 
over  other  bids/ offers  at  parity  during 
the  response  time.  Further,  assigned 
ROTs  and  the  assigned  Specialist  who 
responded  with  a  market  during  the 
response  time  may  join  a  new  bid/offer 
voiced  during  the  Improvement  Interval 
and  prior  to  a  cross,  provided  they  do 
so  immediately  and  subject  to 
preserving  the  priority  of  customer 
orders.  Enabling  assigned  ROTs  and  the 
assigned  Specialist  to  join  such  new 
bid/offer  affords  them  parity  at  that  new 
BBO. 

There  will  be  no  trading  rotations  in 
FLEX  options,  either  at  the  opening  or 
at  the  close  of  trading.  The  ExchangS 
also  amended  the  original  proposal  to 
state  that  FLEX  options  trading  must  be 
effected  during  the  hours  established  by 
the  Exchange.  Such  hours  shall  be 
within  regular  Exchange  trading  hours 
(for  the  non-FLEX  option)  on  each 
business  day,  except  that  the  Exchange 
in  its  discretion  may  determine  at  any 
time  to  narrow  or  expand  FLEX  trading 
hours  to  encompass,  but  not  exceed,  the 
trading  hours  of  the  non-FLEX  option. 
Initially,  unless  otherwise  determined 
by  the  Exchange,  transactions  in  FLEX 
options  may  be  effected  each  trading 
day  from  10  AM  to:  (1)  4:15  PM 
respecting  market  index  FLEX  options; 
and  (2)  4:10  PM  respecting  industry 
index  FLEX  and  equity  FLEX  options.23 

Generally,  FLEX  option  positions  are 
not  taken  into  account  when  calculating 
position  limits  for  non-FLEX  options  on 
the  same  index.24  Accordingly,  broad- 
based  index  FLEX  options  currently 
approved  for  non-FLEX  options  trading 
will  be  subject  to  a  separate  position 
limit  of  200,000  contracts  on  the  same 
side  of  the  market.25  Narrow-based 


23  The  trading  hours  for  options  may  change. 
FLEX  trading  will  have  to  be  within  established 
trading  hours  for  the  non-FLEX  product.  See  e.g., 
SR-Phlx— 97-04. 

24  However,  positions  in  P.M.-settled  customized 
index  options  shall  be  aggregated  with  positions  in 
quarterly  expiring  options  (“QIXs”)  on  the  same 
index,  if  the  customized  option  expires  at  the  close 
of  trading  on  or  within  two  business  days  of  the  last 
trading  day  in  a  quarter.  The  Exchange  is 
authorized  to  trade  QIXs  on  certain  index  options 
pursuant  to  Rule  1101A(b)(iv),  although  none 
currently  trade. 

25  The  following  are  the  current  Phlx  market 
(broad-based)  index  options:  Value  Line  Composite 
Index  (“VLE”),  National  Over-the-Counter  Index 
(“XOC”),  and  U.S.  Top  100  Index  (“TPX”).  If  the 
Exchange  wants  to  list  and  trade  FLEX  options  on 


index  FLEX  options  will  be  subject  to  a 
position  limit  of  four  times  the  current 
position  limit — 36,000,  48,000  or  60,000 
contracts  on  the  same  side  of  the 
market.26  Respecting  equity  FLEX 
options,  the  position  limit  will  be  three 
times  the  current  limit  applicable  to  the 
listed  equity  option — 75,000,  60,000, 
31,500,  22,500  or  13,500  contracts  on 
the  same  side  of  the  market.  The 
Exchange  notes  that  both  the  market 
index  FLEX  option  limits  as  well  as  the 
equity  FLEX  option  limits  are  the  same 
as  the  provisions  of  other  exchanges.27 
The  Exchange  also  believes  that  four 
times  the  non-FLEX  limit  is  an 
appropriate  limit  for  industry  index 
FLEX  options.28 

A  separate  exercise  limit  would  also 
apply,  equivalent  to  the  applicable 
position  limit.  The  minimum  exercise 
size  would  be  the  lesser  of  $1  million  or 
the  remaining  size  of  the  position 
respecting  index  options,  and  the  lesser 
of  100  contracts  or  the  remaining  size  of 
the  position  respecting  equity  options. 

The  proposal  requires  any  ROT  and 
Specialist  to  submit  a  Letter  of 
Guarantee  29  issued  by  a  clearing 
member  organization,  specifically 
accepting  financial  responsibility  for  all 
FLEX  option  transactions  made  by  such 
person.  Moreover,  an  assigned 
Specialist  in  FLEX  index  options  shall 
be  required  to  maintain  a  minimum  of 
$1,000,000  in  net  capital.  An  assigned 
ROT  in  FLEX  index  options  will  be 
required  to  maintain  a  minimum  of 
$100,000  in  net  liquid  assets.  Floor 
Brokers  must  maintain  a  minimum  of 
$50,000  in  net  capital  to  qualify  to  trade 
FLEX  options.  Assigned  ROTs,  the 
assigned  Specialist  and  Floor  Brokers 


a  broad-based  index  subsequently  approved  for 
non-FLEX  options  trading,  the  Exchange  must 
submit  a  19b— 4  filing  with  the  Commission 
proposing  appropriate  FLEX  market  index  options 
position  limits. 

26  The  following  are  the  current  Phlx  industry 
(narrow-based)  index  options:  OTC  Industrial 
Average  Index  (“OTZ”).  Bank  Index  (“BKX”).  Gold/ 
Silver  Index  (“XAU”),  Semiconductor  Index 
(“SOX”)  and  Utility  Index  (“UTY"),  Forest  and 
Paper  ("FPP”),  Plane  (“PLN”),  Phone  (“PNX”).  and 
Oil  Service  (“OSX”).  Because  the  Super  Cap  Index 
(“HFX”)  is  neither  a  market  cor  an  industry  index, 
the  Exchange  applies  a  position  limit  (5,500 
contracts)  that  is  lower  than  the  position  limit  tiers 
for  standardized  non-FLEX  industry  index  options. 
Accordingly,  the  position  limit  for  FLEX  options 
overlying  the  Super  Cap  Index  will  be  22,000 
contracts  (4  times  5,500  contracts — the  existing 
non-FLEX  position  limit). 

27  See  e.g.,  CBOE  Rule  24A.7(b). 

2*  See  Phlx  Rule  1001  A(b).  In  1996,  these  limits 
were  raised  horn  6,000,  9,000  or  12,000  contracts 
to  9,000, 12,000  or  15.000  contracts.  Securities 
Exchange  Act  Release  No.  37863  (October  24. 1996) 
(File  No.  SR-Phlx-96-33).  Thus,  the  proposed 
change  in  the  corresponding  FLEX  limits  is  a 
change  from  the  original  proposal  reflecting  four 
times  the  previous  limits. 

29  See  Phlx  Rule  703. 
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must  immediately  notify  the  Exchange’s 
Examinations  Department  upon  failure 
to  be  in  compliance  with  these 
requirements.  The  Exchange  may  waive 
the  financial  requirements  of  this  Rule 
in  unusual  circumstances.  Assigned 
Specialists/ROTs  in  FLEX  equity 
options,  as  well  as  non-assigned  ROTs/ 
Specialists  in  FLEX  options,  are 
required  to  comply  with  Exchange 
financial  requirements.30 

The  Exchange  also  proposes  to  adopt 
Floor  Procedure  Advice  F-28,  Trading 
Index  and  Equity  FLEX  Options,  to 
parallel  most  of  the  provisions  of  Rule 
1079(b),  including  those  pertaining  to 
requesting  quotations,  responses, 
determining  the  BBO,  the  BBO 
Improvement  Interval,  executing  a  trade 
and  crossing.  Advice  F-28  is  not 
proposed  to  contain  a  fine  schedule, 
such  that  it  does  not  require  inclusion 
in  the  Exchange’s  minor  rule  violation 
enforcement  and  reporting  plan.  This 
amendment  adds  an  introductory 
paragraph  containing  portions  of  Rule 
1079(a)  and  (b),  as  well  as  a  specific 
reference  to  Rule  1079. 

n.  Seif-Regulatory  Organization’s 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statement. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of ,  and  A 
Statutory  Basis  for,  the  Proposed  Ruie 
Change 

The  purpose  of  the  proposal  is  to 
trade  options  with  flexible 
characteristics  in  an  exchange  auction 
environment.  The  Phlx  is  specifically 
proposing  to  trade  flexible  index  and 
equity  options,  with  several  different 
contract  specifications  available  for 
customization,  including  the  exercise 
price  (except  equity  FLEX  call  options), 
exercise  style,  expiration  date  and 
method  for  determining  the  exercise 
settlement  value. 

The  Exchange  believes  that  flexible 
options  will  provide  important  trading 
opportunities,  which  may  currently  be 
unavailable  due  to  pre-set  expiration 
dates,  exercise  prices  and  exercise 


30  See  Phlx  Rule  703. 


styles.  For  example,  although  the  VLE  is 
European  style,  a  flexible  VLE  contract 
could  be  crafted  pursuant  to  Rule  1079 
as  an  American  style  option.  Thus, 
customization  offers  new  trading 
potential  respecting  existing  securities. 

Currently,  there  exists  an  active  over- 
the-counter  (“OTC”)  market  in  options, 
where  basic  option  features  can  be 
customized.  Customizing  option  terms 
enables  an  investor  to  more  closely 
tailor  investment  strategies  to  option 
products.  These  customized  options  are 
often  trade  by  institutional  investors 
with  specific  trading  needs.  In  response, 
the  Exchange  seeks  to  trade  FLEX 
options  in  an  exchange  auction  market 
environment,  with  the  OCC  as  issuer 
and  guarantor.31  Thus,  FLEX  options  are 
structured  with  a  minimum  size 
reflecting  the  larger-sized  trades  of  these 
institutional  users.32 

The  proposed  rule,  Rule  1079,  is 
based  upon  the  Exchange’s  Rule  1069, 
Customized  Foreign  Currency  Options, 
and  Exchange  experience  with  trading 
this  product  since  November,  1994.33 
Generally,  FLEX  options  shall  be  traded 
in  accordance  with  many  existing 
option  and  index  option  rules;  however, 
Rule  1079  contains  certain  new  trading 
procedures  unique  to  FLEX  options.  In 
addition,  the  Exchange  believes  that  the 
proposal  is  similar  to  the  rules  and 
proposals  of  other  exchanges  respecting 
flexible  options.34 

Several  such  common  provisions  are 
intended  to  ensure  orderly  trading.  For 
example,  the  Exchange  has  determined 
that,  initially,  FLEX  options  will  begin 
trading  at  10  AM.  one  half  hour  after  the 
normal  opening  of  trading  index  options 
on  the  Exchange,  in  order  to  limit  the 
burden  on  the  trading  crowd.  Industry 
index  and  equity  FLEX  options  will 
trade  until  4:10  PM,  to  correspond  to  the 
non-FLEX  option,  similar  to  market 
index  FLEX  options,  which  would  trade 
until  4:15  PM.  The  Exchange  may 
establish  other  trading  times  within  the 
regular  trading  hours  for  the  non-FLEX 
option,  including  coordination  with 
FLEX  trading  hours  on  other  exchanges 


31  For  a  discussion  of  clearance  and  settlement 
procedure  for  FLEX  options,  see  Securities 
Exchange  Act  Release  No.  37318  (June  18,  1996) 
(SR-OCC-96-03).  For  example.  OCC  may  depart 
from  regular  expiration  date  procedures  and 
deadlines  in  the  case  of  equity  FLEX  options, 
pursuant  to  OCC  Rule  805,  Interpretation  and 
Policy  .03. 

32  The  Exchange  notes  that  the  Commission  has 
previously  designated  index  and  equity  FLEX 
options  as  standardized  options  for  the  purposes  of 
the  options  disclosure  framework  established  under 
Rule  9b-l  of  the  Act.  See  Securities  Exchange  Act 
Release  No.  37824  (October  15, 1996). 

33  Securities  Exchange  Act  Release  No.  34925 
(November  1, 1994)  (SR-Phlx-94-18). 

34  See,  e.g.,  CBOE  Rules  24A.1-24A.17;  Amex 
Rules  90CG,  et.  seq.;  and  PSE  Rules  8.100-8.115. 


and  reflecting  new  trading  hours  for 
non-FLEX  options.35 

As  another  example,  the  RFQ  process, 
which  allows  a  set  period  of  time  for 
bids  and  offers  to  be  determined,  is  also 
designed  to  create  an  orderly  trading 
environment,  recognizing  that  greater 
variation  in  option  terms  requires 
sufficient  time  to  respond  with  a  quote. 
The  response  time  and  the  BBO 
Improvement  Interval  should  thus 
promote  depth  and  liquidity  as  well. 

In  order  to  provide  adequate  liquidity 
in  FLEX  options,  two  assigned 
members,  whether  ROTs  or  Specialists, 
are  required  for  each  FLEX  option,  and 
must  be  present  for  a  trade  to  occur.36 
In  addition,  the  minimum  size 
requirements  are  intended  to  attract 
depth  and  liquidity  to  FLEX  options. 

Other  FLEX  provisions  are  intended 
to  minimize  the  market  impact  of  this 
product.  For  one,  the  expiration  date 
may  not  fall  on  or  within  two  business 
days  before  or  after  the  normal  mid¬ 
month  Friday  expiration  for  options. 
Because  the  expiration  date  of  FLEX 
options  may  not  correspond  to  a  non- 
FLEX  expiration,  FLEX  options  should 
not  affect  the  market  for  the  underlying 
security  at  the  same  time,  thereby  not 
placing  added  pressure  on  that  security 
at  the  same  time.  This,  in  turn, 
minimizes  the  impact  of  FLEX  options 
on  the  marketplace. 

Second,  position  and  exercise  limits 
will  apply  to  FLEX  options,  although 
separate  from  those  applicable  to  non- 
FLEX  options.  The  Exchange  believes 
that  separate,  higher  limits  and  non¬ 
aggregation  are  appropriate  for  FLEX 
options,  which  are  intended  to  compete 
with  OTC  options  that  are  not  subject  to 
such  limits.  The  higher  limits  reflect  the 
institutional  nature  and  resulting  larger 
size  of  FLEX  options. 

In  order  to  enhance  customer 
protection,  certain  financial  standards 
will  apply,  including  a  capital 
requirement  and  a  Letter  of  Guarantee 
from  a  clearing  firm  respecting  FLEX 
options  trading.  The  Exchange  believes 
that  the  existence  of  separate  position 
and  exercise  limits  serves  a  customer 
protection  function  as  well,  by  reducing 
systemic  risk. 

Although  FLEX  options  are 
characterized  by  variable  terms,  not  all 


35  Under  this  proposal,  the  Exchange  understands 
that  expanding  and  narrowing  FLEX  trading  hours 
within  the  regular  trading  hours  of  the  particular 
product  would  not  require  a  proposed  rule  change 
pursuant  to  Section  19(b)  of  the  Act.  The  Exchange, 
however,  will  notify  its  members  if  any  such  change 
should  be  made. 

38  See  Floor  Procedure  Advices  A-10,  Specialist 
Trading  with  Book,  and  C-l,  Ascertaining  the 
Presence  of  ROTs  in  Trading  Crowd,  which  require 
that,  in  addition  to  the  Specialist,  an  ROT  be 
present  during  a  transaction. 
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FLEX  option  terms  can  be  customized. 

As  stated  above,  the  expiration  date 
cannot  fall  on  certain  days. 
Customization  of  equity  FLEX  option 
strike  prices  for  calls  will  not  be 
permitted,  due  to  tax  issues  arising  out 
of  the  definition  of  a  qualified  covered 
call.  Thus,  only  equity  option  call 
strikes  that  may  be  listed  pursuant  to 
Rule  1012  are  eligible,  such  that  the 
strike  price  must  be  consistent  with 
strike  price  intervals  permissible  for 
equity  options.  In  addition,  American- 
style  index  FLEX  options  exercised 
prior  to  the  expiration  date  can  only 
settle  based  on  the  closing  value  on  the 
exercise  date.  Despite  these  restrictions 
on  customization,37  the  Phlx  believes 
FLEX  options  should  nevertheless 
address  a  market  need  for  variation  in 
contract  terms. 

Not  only  will  FLEX  options  combine 
variable  terms  with  an  auction 
marketplace  and  OCC  guarantee,  but 
FLEX  options  will  also  offer 
transparency  of  quotes  and  trades, 
because  the  proposal  requires  prompt 
and  complete  quotation  and  transaction 
reporting.  Although  flexible  options  will 
not  be  continuously  quoted,  once  an 
RFQ  is  received,  its  terms,  as  well  as  the 
responding  quotes,  will  be  disseminated 
by  Exchange  systems.  The  terms  of  any 
resulting  trade  will  also  be 
disseminated.  Specifically,  the  assigned 
Specialist,  or  if  none,  the  Requesting 
Member  will  ensure  immediate 
dissemination  to  OPRA  in  the  form  of 
an  administrative  text  message,  which 
will,  in  turn,  disseminate  the 
information  to  subscribing  vendors. 

The  Exchange  expects  to  implement  a 
separate  computer  system  to  handle 
index  and  equity  FLEX  options,  similar 
to  the  system  utilized  for  customized 
foreign  currency  options.  The  Exchange 
expects  that  initially  FLEX  options  will 
be  entered  into  this  system  at  a  limited 
number  of  locations  on  the  trading  floor, 
which  will  be  described  in  detail  by 
notice  to  the  options  trading  floor. 

The  Exchange  proposes  to  utilize  a 
limit  order  book  for  FLEX  option  orders 
resulting  from  the  RFQ  process.  The 
purpose  of  the  book  is  to  accommodate 
customers  who  have  specified  a  limit 
price  for  a  FLEX  option  order  that  is 
away  from  the  market  established 
during  the  RFQ  process.  The  limit  order 
book  will  be  limited  to  customer  day 
limit  orders, 'which  must  be  accepted  by 
the  Specialist,  whether  or  not  that 
Specialist  is  assigned  in  FLEX  options. 
As  such,  the  Specialist  must  monitor 
FLEX  markets  for  any  booked  orders. 
The  Exchange  is  requiring  all 
Specialists,  whether  acting  as  an 

37  See  also,  supra  note  5. 


assigned  FLEX  Specialist  or  not,  to 
maintain  a  FLEX  book  for  consistency 
with  the  procedures  for  non-FLEX 
options  and  to  prevent  investor 
confusion.  The  Exchange  believes  that 
the  FLEX  order  book  should  serve  as  a 
useful  tool  for  customers,  as  does  the 
current  limit  order  book  respecting  non- 
FLEX  options.  With  respect  to  booked 
orders  for  the  same  FLEX  option 
(identical  terms),  Rule  1014  will  apply 
to  determine  priority  and  parity  among 
such  orders.38  When  trading  with  a  , 
booked  order,  a  member  must  re-quote 
the  market  and  announce  the  trade. 

The  Exchange  proposes  to  delete  the 
provision  in  the  original  proposal  that 
the  executing  member  has  priority  over 
other  members,  including  assigned 
ROTs  and  the  assigned  Specialist, 
seeking  to  trade  with  the  booked  order. 
The  purpose  of  this  change  is  to  trade 
booked  FLEX  options  similarly  to  non- 
FLEX  options,  noting  that  this 
consistency  should  prevent  confusion. 

The  Exchange  also  proposes  that  an 
RFQ  remain  open  that  trading  day,  as 
opposed  to  expiring  immediately,  as 
long  as  a  trade  has  not  occurred.  As 
with  non-FLEX  options,  before 
attempting  to  trade  on  an  existing  BBO, 
the  market  should  be  re-quoted.  The 
advantage  of  an  RFQ  remaining  open  is 
that  a  re-quote  does  not  require  the 
submission  of  a  new  RFQ,  thereby 
avoiding  the  delay  of  a  new  response 
time  where  such  time  may  not  be 
needed  due  to  a  recent  quote.  Because 
an  option  quoted  earlier  in  the  trading 
day  should  be  easier  to  price,  such  that 
a  new  response  time  is  not  required,  the 
Exchange  believes  that  it  may  be 
burdensome  to  repeat  the  RFQ  process. 
Thus,  RFQs  remaining  open  streamlines 
FLEX  trading  and  eliminates 
unnecessary  delays.  Any  time  a  market 
is  re-quoted  that  day,  the  new  BBO  and 
any  resulting  trade  are  disseminated 
with  reference  to  the  original  RFQ. 
However,  once  a  trade  occurs,  a  new 
RFQ  is  required.39 

Certain  aspects  of  proposed  Rule  1079 
differ  from  FLEX  provisions  of  other 
exchanges.  For  instance,  discretionary 
transactions  would  not  be  permitted  in 
index  and  equity  FLEX  options.40  Thus, 
the  existing  provisions  of  Rule  1065  will 
apply  to  prohibit  such  transactions. 


“The  Exchange  notes  that  although  the 
principles  of  price/time  priority  and  simultaneous 
bids/offers  at  parity  of  Rule  1014  apply,  the 
enhanced  specialist  participation  of  sub-paragraphs 
(g)  (ii)  and  (iii)  are  not  applicable  to  FLEX  options. 

39  The  Exchange  notes  that  the  Options 
Committee  may  determine  to  establish  an 
abbreviated  response  time  for  a  new  RFQ.  because 
the  full  ten  minutes  may  not  be  required  for  pricing 
determinations. 

40  See  e.g.,  CBOE  Rule  24A.6. 


Second,  the  Exchange  also  notes  that 
there  may  not  be  a  Specialist  in  FLEX 
options.  Where  there  is  an  assigned 
FLEX  Specialist,  that  FLEX  option  will 
trade  pursuant  to  the  Phlx’s  specialist 
system.  Where  there  is  no  assigned 
FLEX  Specialist,  two  assigned  ROTs  are 
required.  Only  the  assigned  Specialist  in 
the  non-FLEX  (listed)  option  may  apply 
to  be  an  assigned  Specialist  in  the  FLEX 
option,41  but  is  not  required  to  do  so  in 
order  to  participate.  Instead,  the  non- 
FLEX  Specialist  may  be  an  assigned 
ROT  in  the  FLEX  option,  or  not  assigned 
at  all.  The  current  responsibilities  of  a 
Specialist  to  determine  a  market  based 
on  the  bids  and  offers  voiced  as  well  as 
to  disseminate  bids/offers  and  trades 
may  be  handled  by  the  Requesting 
Member,  where  there  is  no  assigned 
Specialist  in  that  FLEX  option.  If  a  trade 
occurs  where  the  Requesting  Member  is 
not  a  participant  and  there  is  no 
assigned  Specialist,  the  responsibility  to 
submit  the  trade  falls  upon  the  seller  or 
largest  participant,  in  accordance  with 
existing  trading  procedure.42 

Third,  the  Exchange  has  also 
determined  that  FLEX  options  will  trade 
in  the  crowd  of  the  non-FLEX  option  in 
order  to  facilitate  participation  by 
assigned  ROTs  who  will  most  likely  be 
located  in  that  crowd.  The  Exchange 
believes  that  encouraging  market 
making  activity,  whether  or  not 
assigned,  should  foster  liquidity  in 
FLEX  options. 

Further,  the  proposed  crossing 
procedure  differs  from  that  of  other 
exchanges.43  A  guaranteed  minimum 
right  of  participation  of  25%,  or  a  fair 
split,  whichever  is  greater,  applies  to 
crosses  in  both  index  and  equity  FLEX 
options,  other  than  broker-dealer  crosses 
and  solicited  orders.44  The  purpose  of 
the  split  is  to  attract  interest  in 
Exchange-traded  FLEX  options  by 
guaranteeing  members  who  bring  FLEX 
orders  to  the  Phlx  as  part  of  the  contra- 
side  participation  on  that  trade  when 
matching  or  improving  the  BBO. 


41  If  the  option  is  not  listed  on  the  Exchange, 
specialist  functions  may  be  allocated  by  the 
Exchange  pursuant  to  Phlx  Rules  500  et  seq. 

42  See  Floor  Procedure  Advice  F-2,  Time 
Stamping.  Matching  and  Access  to  Matched  Trades. 

43  Pursuant  to  CBOE  Rule  24A.5(e)(iii), 
Submitting  Members  representing  index  FLEX 
crosses,  after  indicating  an  intention  to  cross  or  act 
as  principal,  have  priority  on  the  BBO  for  the 
largest  of  Vi  of  the  trade.  $1  million  Underlying 
Equivalent  Value  ("UEV”)  or  the  remaining  UEV  on 
a  closing  transaction,  and  if  improving  the  BBO.  for 
the  largest  of  Vi  of  the  trade.  $1  million  UEV  or  the 
remaining  UEV  on  a  closing  transaction.  With 
respect  to  equity  FLEX  option  crosses,  there  is  a 
right  to  a  25%  split  on  both  the  CBOE  and  the 
Amex,  and  on  the  PSE  if  improving  the  BBO.  See 
e.g..  Securities  Exchange  Act  Release  No.  37051 
(March  29, 1996)  (SR-CBOE-96-20). 

44  See  CBOE  Rule  24A.5(f). 
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Nevertheless,  this  procedure  prevents 
other  market  participants  who  are 
obligated  to  provide  markets,  from  being 
excluded  from  FLEX  option  crosses. 

This,  in  turn,  should  prevent  assigned 
ROTs  and  assigned  Specialists  from 
being  discouraged  from  assuming  the 
obligations  of  FLEX  options  assignment. 
Thus,  the  Phlx  believes  that  this 
crossing  procedure  should  promote 
deep  and  liquid  markets  for  FLEX 
options. 

In  determining  the  BBO  after  the 
response  time  ends,  the  time  priority 
principles  of  Rule  1014  (as  well  as  the 
size  precedence  provisions  of  Rules  119 
and  120)  do  not  apply.  Instead,  the  best 
price  is  given  priority,  with  all  bids/ 
offers  at  that  price  deemed  to  be  parity, 
regardless  of  when  during  the  response 
time  such  bid/offer  was  voiced.  In 
addition,  where  two  or  more  bids/offers 
are  at  parity,  priority  is  afforded  to  bids/ 
offers  submitted  by  assigned  ROTs  or 
the  assigned  Specialist  over  non- 
assigned  ROTs/Specialists.  In  addition, 
after  the  BBO  Improvement  Interval,  an 
assigned  ROT  or  assigned  Specialist 
who  responded  with  a  market  during 
the  response  time,  even  though  that 
market  did  not  constitute  the  BBO  and 
even  though  such  trader  may  not  have 
responded  during  the  Improvement 
Interval,  may  immediately  join  the  new 
BBO.  Lastly,  when  a  market  is  requoted 
based  on  an  open  RFQ,  an  assigned  ROT 
or  assigned  Specialist  who  responded  to 
the  open  RFQ  during  the  response  time 
or  BBO  Improvement  Interval  may 
immediately  join  the  re-quoted  market, 
thus  matching  for  parity  purposes. 

These  procedures  are  intended  to  attract 
market  maker  interest,  and  thus 
liquidity,  to  FLEX  options  trading.  In 
summary,  the  purpose  of  these 
provisions  is  to  encourage  assignment 
and  reward  those  who  actively  make 
markets. 

In  view  of  the  obligations  of  assigned 
ROTs  and  Specialists  to  make  a  market 
of  a  certain  minimum  size  as  well  as 
that  each  FLEX  option  traded  must  have 
at  least  two  assigned  ROTs  or  assigned 
Specialists,  the  Exchange  believes  this 
ability  to  match  is  critical  to  the  success 
of  the  product.  The  Exchange  notes  that 
the  priority  that  an  assigned  ROT  or 
assigned  Specialist  has  over  non- 
assigned  market  participants  in  voicing 
bids/offers  and  determining  the  BBO  is 
similar  to  that  of  other  exchanges.45 
This  priority  is  limited  to  voicing  bids/ 
offers  to  establish  a  BBO.  For  purposes 
of  joining  bids/offers  during  or  after  the 
BBO  Improvement  Interval,  parity,  not 
priority,  is  afforded  to  assigned  ROTs 
and  the  assigned  Specialist.  Priority  for 


45  See  e.g.,  CBOE  Rule  24A.5(e)  (i)  and  (li). 


assigned  ROTs  and  the  assigned 
Specialist  is  also  based  on  the  need  to 
offset  the  obligations  of  assigned  ROTs 
and  the  assigned  Specialist. 

The  Exchange  has  also  added 
language  to  the  text  of  the  proposed  rule 
stating  that  all  transactions  must  be  in 
compliance  with  Section  11(a)  of  the 
Act  and  the  rules  promulgated 
thereunder,  in  order  to  emphasize  that 
such  provisions  apply,  and  for 
consistency  with  provisions  of  other 
•  exchanges.46  Pursuant  to  Section  11(a) 
of  the  Act,  bids/offers  relying  on  the 
exemption  of  Section  11(a)(1)(G)  must 
yield  time  priority  to  any  bid/offer  of  a 
customer.  Thus,  due  to  Section  11(a), 
assigned  ROTs/Specialists  would  not  be 
afforded  priority  pursuant  to  Rule  1079 
over  a  customer.  In  addition,  crossing 
transactions  may  not  be  subject  to  a 
minimum  right  of  participation,  because 
a  customer-to-customer  cross  would  not 
be  required  to  yield  the  remainder 
(75%)  to  assigned  ROTs/Specialists. 

The  purpose  of  adopting  new  Advice 
F-28  is  to  incorporate  it  into  the  Floor 
Procedure  Advice  Handbook  for  easy 
reference  on  the  trading  floor.  The 
principal  provisions  of  Rule  1079(b) 
establishing  a  FLEX  options  trading 
procedure  are  incorporated  into  the 
Advice,  with  a  citation  to  the  full  text 
of  Rule  1079  for  additional  provisions. 

Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  this  Act  in  general,  and  in 
particular,  with  Section  6(b)(5),  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  public  interest,  by  creating  a 
FLEX  options  trading  procedure  in 
proposed  Rule  1079  to  enable  the 
trading  of  flexible  index  and  equity 
options.  The  Exchange  believes  that  the 
proposed  trading  procedure,  crafted  in 
consideration  of  the  complexity  of 
variable  terms  and  the  larger  sizes 
reflective  of  institutional  users,  should 
ensure  that  just  and  equitable  principles 
of  trade  govern  FLEX  options  trading. 
The  Exchange  also  believes  that  the 
financial  requirements  and  assigned 
ROT  and  assigned  Specialist  obligations 
should  promote  liquidity,  as  well  as  the 
protection  of  investors  trading  FLEX 
options.  Furthermore,  the  customization 
of  option  features  and  terms  should 
enable  investors  to  better  manage 
trading  and  investment  risk  as  well  as 
more  closely  tailor  Exchange-traded 
options  to  their  specific  investment 
strategies  and  objectives.  Thus,  FLEX 


•“See  e.g.,  CBOE  Rule  24A.5(e). 


options  unite  certain  attributes  of 
negotiated  transactions  with  the  many 
benefits  of  an  exchange  auction 
marketplace,  including  transparency 
and  OCC  as  guarantor. 

Because  the  proposed  procedure  is 
designed  to  minimize  market  impact 
and  contains  important  customer 
protection  provisions,  the  Exchange 
believes  that  it  should  prevent 
fraudulent  and  manipulative  acts  and 
practices.  The  Exchange  also  believes 
that  the  proposal  is  consistent  with 
Section  11A,  because  FLEX  options 
enable  the  Exchange  to  compete  fairly  * 
with  other  exchanges  and  the  OTC 
market,  as  well  as  with  Section  11(a), 
because  customer  priority  is  preserved 
under  the  proposal. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

With  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-38 
and  should  be  submitted  by  May  15, 
1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  Pursuant  to  delegated 
authority.47 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-10556  Filed  4-23-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38527;  International  Series 
Release  No.  1075;  File  No.  SR-PHLX-97- 
07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Regarding  3D  Foreign  Currency  Option 
Holiday  Expirations 

April  18, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),1  notice  is  hereby  given  that  on 
March  14, 1997,  the  Philadelphia  Stock 
Exchange,  Inc.  (“PHLX”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  not  to  list  any  3D 
foreign  currency  options  that  would 
expire  during  the  period  December  20 
through  and  including  January  2  of  each 
year.  Additionally,  the  Exchange 
proposes  to  adopt  a  list  of  holidays  and 
bank  holidays  which,  if  they  fall  on  a 
Monday,  would  cause  the  3D  foreign 
currency  options  scheduled  to  expire 
that  day  to  expire  the  next  business  day. 
The  holidays  are:  Martin  Luther  King,  Jr. 
Day;  Memorial  Day;  Presidents  Day; 
Independence  Day;  Easter  Monday; 


47 17  CFR  200.30~3(a)(12). 
1 15  U.S.C.  §  78s(b)(l). 


Labor  Day;  May  Day;  Columbus  Day  and 
Veterans  Day. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

3D  Foreign  Currency  Options  (“3D 
FCOs”)  are  presently  traded  on  the 
PHLX  on  the  German  mark  and  the 
Japanese  yen.2  These  are  cash  settled 
options  that  have  an  expiration  every 
Monday  at  11:59  p.m.  Eastern  Time  (or 
the  following  business  day  if  Monday  is 
a  holiday).  The  settlement  value  is 
based  on  a  formula  which  averages 
random  samples  of  bids  and  offers  from 
contributor  banks.  Experience  with  the 
3D  FCO  on  the  German  mark  over  the 
last  two  years  has  shown  that  it  is  often 
difficult  to  gather  enough  updated 
quotes  during  the  Christmas  and  New 
Year’s  weeks  each  year.  Thus,  the 
integrity  of  the  derived  settlement  value 
may  be  called  into  question. 
Accordingly,  the  Exchange  has 
determined  not  to  list  for  trading  any 
series  of  3D  FCOs  which  would  expire 
between  December  20  each  year  and 
January  2  of  the  following  year.  This 
year,  the  last  expiration  date  of  3d  FCOs 
in  December  would  occur  on  December 
15, 1997,  and  the  next  one  would  occur 
on  January  5, 1998. 

The  second  purpose  of  this  rule 
change  is  to  adopt  a  permanent  list  of 
holidays,  so  that  if  any  of  these  holidays 
occur  on  a  Monday,  it  would  cause  the 
expiration  of  the  3D  FCOs  to  occur  on 
the  following  business  day  pursuant  to 
Exchange  Rule  1000(b)(21)(iii).3  By 


2  The  Exchange  has  traded  3D  German  marks 
since  September  of  1994.  See  Securities  Exchange 
Act  Release  No.  33732  (March  8, 1994),  59  FR 
12023  (March  15. 1994).  The  Exchange  recently 
started  trading  3D  options  on  the  Japanese  yen  on 
February  24, 1997.  See  Sc  unties  Exchange  Act 
Release  No.  36505  (Nov.  22, 1995),  International 
Series  Release  No.  889,  60  FR  61277  (Nov.  29, 
1995). 

3  The  rule  originally  required  expirations  to  fall 
back  to  the  preceding  business  day  (usually  Friday) 
when  Monday  was  a  holiday  but  was  changed  so 


adopting  a  permanent  schedule,  it  will 
allow  the  Exchange  and  investors  to 
know  for  certain,  in  advance,  when  a 
holiday  expiration  will  occur.  The 
holidays  on  the  list  were  chosen 
because  they  are  either  U.S.  bank 
holidays  or  European  bank  holidays 
(May  Day).  On  those  days,  the  interbank 
foreign  exchange  participants  which 
provide  quotations  for  the  settlement 
value  are  not  open  for  business  so  it 
would  be  very  difficult  to  obtain  an 
adequate  settlement  value.  This  list  of 
holidays  will  be  published  to  the 
membership  in  a  circular  each  year  and 
weekly  expiration  memos  also  note 
when  certain  options  expire  on  a  day 
other  than  a  Monday  due  to  a  holiday. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest  by  adopting 
policies  regarding  3D  foreign  currency 
option  expirations  which  allow  the 
Exchange  to  forego  or  postpone 
expirations  on  days  when  the  integrity 
of  the  settlement  value  may  be  in 
question. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self -Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 

(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 

(ii)  as  to  which  the  PHLX  consents,  the 
Commission  will: 


that  the  options  would  still  capture  weekend  risk. 
See  Securities  Exchange  Act  Release  No.  35097 
(Dec.  13.  1994),  59  FR  65559  (Dec.  20,  1994). 
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(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PHLX.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-97-07  and  should  be 
submitted  by  May  15, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.4 

Margaret  H.  McFarland, 

Deputy  Secretary, 

[FR  Doc.  97-10614  Filed  4-23-97;  8:45  am) 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  May  27, 1997.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 


4 17  CFR  200.30-3(a)(12). 


COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Jacqueline 
White,  Small  Business  Administration, 
409  3RD  Street,  SW,  5th  Floor, 
Washington,  DC  20416,  Telephone; 
(202) 205-6629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman. 
Form  No.:  1993. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Business  Owners  and  Farmers. 

Annual  Responses:  1,000. 

Annual  Burden:  500. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  97-10596  Filed  4-23-97;  8:45  am] 
BILUNG  CODE  8025--01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #2949,  Arndt  1] 

State  of  Minnesota 

In  accordance  with  notices  from  the 
Federal  Emergency  Management 
Agency,  dated  April  15, 1997,  and  April 
16, 1997,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  the  Counties  of  Aitkin,  Anoka, 
Becker,  Blue  Earth,  Carver,  Dakota, 
Goodhue,  Grant,  Hennepin,  Houston, 
Kandiyohi,  Lake  of  the  Woods,  Le 
Sueur,  Lincoln,  Mahnomen,  Morrison, 
Nicollet,  Ramsey,  Redwood,  Renville, 
Scott,  Sibley,  St.  Louis,  Stevens, 
Wabasha,  and  Winona  in  the  State  of 
Minnesota  as  a  disaster  area  due  to 
damage  caused  by  severe  flooding, 
severe  winter  storms,  snowmelt,  high 
winds,  rain,  and  ice  beginning  March 
21, 1997  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Carlton,  Cass,  Crow  Wing, 
Dodge,  Faribault,  Fillmore,  Hubbard, 
Itasca,  Kanabec,  Koochiching,  Lake, 
Martin,  Murray,  Olmsted,  Pine, 
Pipestone,  Rice,  Steele,  Wadena,  and 
Waseca  in  the  State  of  Minnesota; 
Allamakee  and  Winneshiek  in  the  State 
of  Iowa;  and  Buffalo,  Douglas,  La 


Crosse,  Pepin,  Trempealeau,  and 
Vernon  in  the  State  of  Wisconsin. 

The  numbers  for  economic  injury  are 
947500  for  Iowa  and  947300  for 
Wisconsin. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  June 
7, 1997  and  for  economic  injury  the 
termination  date  is  January  8, 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  April  16, 1997. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  97-10569  Filed  4-23-97;  8:45  am] 

BILUNG  CODE  3025-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  December  2, 1996  (61  FR, 
page  63924]. 

DATES:  Comments  must  be  submitted  on 
or  before  May  27, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Weaver,  Information  Collection 
Clearance  Officer,  Maritime 
Administration,  MAR-318,  Room  7301, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-5755  or 
fax  202-366-3889.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Maritime  Administration  (MARAD) 

Title:  Shipbuilding  Orderbook  and 
Shipyard  Employment. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2133-0029. 
Affected  Public:  U.S.  shipyards  which 
agree  to  complete  the  information  and 
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return  it  to  the  Maritime 
Administration. 

Abstract:  The  collection  consists  of 
form  MA-832  to  gather  information, 
including  shipyard  orderbook  and 
shipyard  employment  of  production 
workers  distributed  by  various 
categories  of  work  in  the  shipyards  by 
calendar  year  and  quarter  as  well  as 
projections  for  firm  work  in  the  same 
categories.  Also  included  is  information 
on  schedule  of  current  orderbook 
construction  dates  providing  details  by 
ship  type. 

Need:  The  collected  information  is 
necessary  to  perform  the  reviews 
required  by  sections  210  and  211  of  the 
Merchant  Marine  Act,  1936,  as 
amended. 

Estimated  Annual  Burden:  100  hours. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention  MARAD  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  April  18, 
1997. 

Vanester  M.  Williams, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

IFR  Doc.  97-10659  Filed  4-23-97;  8:45  am) 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  the 
Jacksonville  International  Airport, 
Jacksonsville,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
wPFC  at  the  Jacksonville  International 
Airport  under  the  provisions  of  the 


Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 

(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  27, 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Dr., 

Suite  400,  Orlando  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John 
Clark,  Aviation  Vice  President,  of  the 
Jacksonville  Port  Authority  at  the 
following  address:  Jacksonville  Port 
Authority,  Post  Office  Box  3005,  2831 
Talleyrand  Avenue,  Jacksonville,  FL 
32206-0005. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Jacksonville 
Port  Authority  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Owen,  Project  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Dr.,  Suite  400, 
Orlando  Florida  32822,  407-812-6331. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use 
revenue  from  a  PFC  at  the  Jacksonville 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  April  15, 1997,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Jacksonville  Port  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  July  22, 1997. 

The  following  is  a  brief  overview  of 
PFC  Application  No.  97-03-U-00-JAX. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1, 1996. 

Proposed  charge  expiration  date:  July 
1,  2001. 

Total  estimated  PFC  revenue: 
$10,567,500. 

Brief  description  of  proposed  projects: 

•  Clear  obstructions  in  proximity  to 
Runways  7/25  and  13/31. 


•  Reconstruct  approximately  285,600 
square  yards  of  deteriorated  airfield 
pavement. 

•  Construct  the  necessary  airfield 
drainage  improvements  to  comply  with 
federal  stormwater  discharge 
requirements. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  The  public 
agency  did  not  request  to  have  any  class 
or  classes  of  air  carriers  excluded  from 
collecting  PFCs. 

Any  person  may  inspect  the 
application  in  personat  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT.” 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Jacksonville 
Port  Authority. 

Issued  in  Orlando,  Florida  on  April  17, 
1997. 

John  W.  Reynolds,  Jr., 

Assistant  Manager,  Orlando  Airports  District 
Office,  Southern  Region. 

[FR  Doc.  97-10665  Filed  4-23-97;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application  * 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Valdosta 
Regional  Airport,  Valdosta,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Valdosta  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  27, 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Atlanta  Airports 
District  Office,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park,  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Richard  R. 
Clark,  Executive  Director,  Valdosta 
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Regional  Airport  of  the  Valdosta- 
Lowndes  County  Airport  Authority  at 
the  following  address:  Mr.  Richard  R. 
Clark,  Executive  Director,  Valdosta 
Regional  Airport,  2626  Madison 
Highway,  Valdosta,  Georgia  31601. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Valdosta- 
Lowndes  County  Airport  Authority 
under  section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Atlanta  Airports  District  Office,  Mr. 
Walter  Bauer,  Propam  Manager,  1701 
Columbia  Avenue,  Suite  2-206,  Atlanta, 
Georgia,  30337-2747,  telephone  (404) 
305-7142. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Valdosta 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  April  17, 1997,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  the  PFC  submitted  by 
Valdosta — Lowndes  County  Regional 
Airport  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  July 
24,  1997.  The  following  is  a  brief 
overview  of  the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date :  March 
1, 1993. 

Proposed  charge  expiration  date: 
September  30, 1997. 

Total  estimated  PFC  revenue : 
$307,746. 

Application  number.  97-02-13-00- 
VLD. 

Brief  description  of  proposed 
project(s): 

New  Terminal  Building  Construction. 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  AV  Atlantic, 
Miami  Air  International,  and  Viscount 
Air  Service,  Inc. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Valdosta — Lowndes  County  Airport 
Authority. 


Issued  in  College  Park,  Georgia  on  April 
17, 1997. 

Dell  T.  Jemigan, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

(FR  Doc.  97-10666  Filed  4-23-97;  8:45  am] 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[FRA  Docket  No.  LI-06-4] 

Petition  for  Extension  of  Waiver  of 
Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  an  extension  of  a  waiver  of 
compliance  with  certain  requirements  of 
its  safety  standards.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested,  and  the 
petitioner’s  arguments  in  favor  of  relief. 

Boone  &  Scenic  Valley  Railroad 

Waiver  Petition  Docket  Number:  LI-96-4 

The  Boone  &  Scenic  Valley  Railroad 
(BSV)  seeks  a  one  year  conditional 
extension  waiver  of  compliance  from 
certain  sections  of  Title  49  CFR  Part 
230.23,  Locomotive  Inspection — Method 
of  Testing  Flexible  Staybolts  with  Caps, 
for  its  steam  locomotive  JS  8419,  built 
in  China  in  1989.  It  weighs  418,210 
pounds,  including  the  tender,  and  has 
56,770  pounds  tractive  effort.  This  is  a 
coal  burning  boiler  equipped  with  a 
stoaker.  The  boiler  has  80-2  inch 
diameter  flues  and  50-5V4  inch 
diameter  superheater  flues. 

Locomotive  JS  8419  was  purchased 
new  by  BSV  and  has  been  used  only  by 
BSV  in  tourist  train  service.  This 
locomotive  has  travelled  an  estimated 
12,600  miles  since  being  placed  in 
service  in  May  1990.  The  boiler 
staybolts  are  welded  in  place. 

BSV  has  been  granted  a  conditional 
waiver,  Docket  No.  LI-92-3,  to  operate 
locomotive  JS  8419  in  compliance  with 
49  CFR  Section  229.31  in  lieu  of  49  CFR 
Section  230.108  for  the  main  reservoirs. 
In  December  1992,  BSV  requested  FRA 
to  allow  it  to  extend  the  time  interval  for 
the  removal  of  the  caps  and  examination 
of  the  flexible  staybolts  from  two  years 
as  required  by  Section  230.23  of  the 
steam  locomotive  inspection  rules  to 
five  years.  This  is  the  first  one  year 
extension  request  for  the  removal  of 
caps  from  flexible  staybolts.  The  last 
removal  of  the  caps  was  done  in  May 


1994.  No  broken  flexible  staybolts  were 
found  during  the  last  inspection. 

The  inspection  of  the  fire  box,  smoke 
box,  boiler  interior  and  exterior, 
locomotive  running  gear,  and  tender 
,show  no  obvious  deficiencies  or  defects. 
No  vandalism  has  been  reported. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  LI-96—4)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  SW,  Washington,  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  FRA’s 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  NW,  Room  7051, 
Washington,  DC  20005. 

Issued  in  Washington,  D.C.  on  March  31, 
1997. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  97-10626  Filed  4-23-97;  8:45  am] 

BILLING  CODE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Modification  of  Exemption 
From  the  Vehicle  Theft  Prevention 
Standard;  General  Motors  Corporation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
Department  of  Transportation  (DOT). 
ACTION:  Grant  of  petition  for 
modification  of  a  previously  approved 
antitheft  device. 

SUMMARY:  On  February  19, 1993,  this 
agency  granted  in  part  General  Motors 
Corporation’s  (GM)  petition  for 
exemption  from  the  parts-marking 
requirements  of  the  vehicle  theft 
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prevention  standard  for  the  Cadillac 
Seville  car  line.  This  notice  grants  in 
full  GM’s  petition  for  modification  of 
the  previously  approved  antitheft  device 
for  that  line.  The  agency  grants  this 
petition  because  it  has  determined, 
based  on  substantial  evidence,  that  the 
modified  antitheft  device  described  in 
GM’s  petition  to  be  placed  on  the  car 
line  as  standard  equipment,  is  likely  to 
be  as  effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements. 

DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  model 
year  (MY)  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Rosalind  Proctor,  Office  of  Planning  and 
Consumer  Programs,  NHTSA,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  Ms.  Proctor’s  telephone  number 
is  (202)  366-0846.  Her  fax  number  is 
(202)  493-2739. 

SUPPLEMENTARY  INFORMATION:  In 

February  1993,  NHTSA  published  in  the 
Federal  Register  a  notice  granting  in 
part  the  petition  from  General  Motors 
Corporation  (GM)  for  an  exemption  from 
the  parts-marking  requirements  of  the 
Theft  Prevention  Standard  (49  CFR  Part 
541)  for  the  model  year  1994  Cadillac 
Seville  car  line.  (See  58  FR  11659, 
February  26, 1993).  The  agency 
determined  that  the  “PASS-Key  II” 
antitheft  device,  which  GM  intended  to 
install  on  the  Cadillac  Seville  car  line  as 
standard  equipment,  was  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
compliance  with  the  parts-marking 
requirements  of  the  Theft  Prevention 
Standard.  The  agency  decided  based  on 
the  information  available  at  that  time 
that  a  full  exemption  was  not 
appropriate  and  granted  a  partial 
exemption  which  required  that  the 
engine  and  transmission  on  this  line 
continue  to  be  marked.  The  agency 
limited  the  exemption  because  the 
anti  theft  device  lacked  both  an  audible 
and  visual  alarm  to  call  attention  to 
unauthorized  entry  of  the  vehicle.  The 
lack  of  such  a  warning  device  made  the 
agency  uncertain  whether  the  device 
would  be  as  effective  as  parts  marking 
in  deterring  theft  of  this  vehicle. 

On  January  16, 1997,  GM  submitted 
its  petition  for  modification  to  its 
previously  approved  “PASS-Key  II” 
antitheft  device.  The  petition  also  asked 
that  the  line  be  granted  a  full  rather  than 
partial  exemption.  GM’s  submittal  is 
considered  a  complete  petition,  as 
required  by  49  CFR  Part  543.9(d),  in  that 
it  meets  the  general  requirements 
contained  in  §  543.5  and  the  specific 
content  requirements  of  §  543.6.  GM 
requested  confidential  treatment  for 


some  of  the  information  and 
attachments  submitted  in  support  of  its 
petition  for  modification.  In  a  letter  to 
GM  dated  March  12, 1997,  the  agency 
granted  the  petitioner’s  request  for 
confidential  treatment. 

In  its  petition  for  MY  1994,  GM 
included  a  detailed  description  of  the 
identity,  design  and  location  of  the 
components  of  the  “PASS-Key  II” 
antitheft  device,  including  diagrams  of 
components  and  their  location  in  the 
vehicle.  GM  described  the  “PASS-Key 
II”  anti  theft  device  installed  as  standard 
equipment  as  passively  activated.  The 
“PASS-Key  II”  antitheft  device  utilizes 
an  ignition  key,  an  ignition  lock 
cylinder  and  a  decoder  module. 

GM  stated  that  for  MY  1998,  the 
“PASS-Key  HI”  antitheft  device  will 
utilize  more  advanced  technology  than 
the  “PASS-Key”  or  “PASS-Key  II” 
devices.  The  “PASS-Key  III”  device  will 
add  new  features  and  refinements  to 
some  of  the  previous  “PASS-Key/PASS- 
Key  II”  components.  As  with  the 
“PASS-Key”  and  “PASS-Key  II” 
antitheft  devices,  the  “PASS-Key  HI” 
device  will  remain  fully  functional  once 
the  ignition  has  been  turned  off  and  the 
key  has  been  removed.  No  operator 
action  will  be  required  other  than 
removing  the  key.  The  “PASS-Key  III” 
will  also  use  a  special  ignition  key  and 
decoder  module.  The  conventional 
mechanical  key  unlocks  and  releases  the 
steering  wheel  and  transmission  lever. 
However,  before  the  vehicle  can  be 
operated,  the  key’s  electrical  code  must 
be  sensed  by  the  key  cylinder  and 
properly  decoded  by  the  decoder 
module. 

GM  stated  that  the  transponder,  now 
embedded  in  the  head  of  the  key  for  the 
“PASS-Key  III”  device,  is  stimulated  by 
a  coil  surrounding  the  key  cylinder.  The 
transponder  in  the  key  then  emits  a 
modulated  signal  at  a  specified  radio 
frequency.  The  identity  of  the  key  is  an 
integral  and  unique  code  within  the 
modulated  signal.  The  “PASS-Key  HI” 
device  has  the  potential  for  four  trillion 
or  more  unique  electrical  key  codes.  The 
key  cylinder  coil  receives  and  sends  the 
modulated  signal  to  the  decoder.  When 
the  decoder  module  recognizes  a  valid 
key  code,  it  sends  an  encoded  message 
to  the  Powertrain  Control  Module  (PCM) 
to  enable  fuel  flow  and  starter  operation. 
If  an  invalid  key  is  detected,  the  “PASS- 
Key  Iff”  decoder  module  will  transmit  a 
different  password  to  the  PCM  to 
disable  fuel  flow  and  starter  operation. 

The  “PASS-Key  II”  device  was 
designed  to  shut  down  for  three  to  four 
minutes  if  an  invalid  key  was  detected, 
preventing  further  attempts  at  starting 
the  vehicle  during  that  shutdown. 
However,  GM  believes  that  the  time¬ 


consuming  task  of  attempting  to  defeat 
a  device  having  over  four  trillion  key 
codes  by  a  trial-and-error  method 
eliminates  the  need  for  such  an 
extensive  shutdown  period.  Therefore, 
with  the  “PASS-Key  Iff”  device,  a  shut¬ 
down  period  occurs  only  if  someone  is 
attempting  to  program  a  new 
electronically  coded  key.  Shut-down 
occurs  for  ten  seconds  with  a  valid  key 
and  thirty  minutes  with  a  non-valid  key. 
As  an  additional  security  measure,  GM 
will  provide  the  MY  1998  Cadillac 
Seville  owner/operator  with  a  “valet” 
version  of  the  “PASS-Key  Iff”  ignition 
key  that  will  be  modified  to  prevent  the 
ten-second  code-duplication  possible 
with  the  normal  ignition  key. 

The  “PASS-Key  Iff”  antenna  will  be 
located  in  the  ignition  switch  assembly, 
and  the  decoder  module  will  be 
mounted  behind  the  instrument  panel 
for  MY  1998.  GM  stated  that  the  device 
cannot  be  defeated  by  removing  and 
then  subsequently  reapplying  vehicle 
power.  Additionally,  GM  stated  that 
replacement  of  the  decoder  module  will 
not  defeat  the  device  because  of  its 
decoder  module  password. 

Upon  starting  the  vehicle,  the  ignition 
switch  will  enable  power  to  the  “PASS- 
Key  III”  device  causing  the  decoder 
module  to  illuminate  a  “security”  light 
on  the  instrument  cluster.  GM  states 
that  this  “bulb  check”  sequence  will  last 
for  five  seconds  and  then  the  light  will 
return  to  the  normal  state  (“off”)  for  a 
valid  key.  Any  attempts  to  start  the 
vehicle  with  an  electronically  invalid 
key  will  cause  the  “security”  light  to 
turn  on.  Should  an  error  arise  during 
normal  operation,  the  “security”  light  is 
enabled,  signaling  to  the  operator  that  a 
fault  has  been  detected  in  the  “PASS- 
Key  ID”  device.  According  to  GM,  the 
vehicle  will  continue  to  operate  despite 
the  fault,  however,  vehicle  security  may 
be  compromised. 

GM  stated  that  the  “PASS-Key  Iff” 
device  has  been  designed  to  enhance  the 
functionality  and  theft  protection  of  the 
first  and  second-generation  “PASS-Key” 
and  “PASS-Key  II”  devices.  However,  as 
in  the  first  and  second-generation 
“PASS-Key”  devices,  the  “PASS-Key 
Iff”  device  does  not  provide  an  alarm, 
either  audible  or  visual  to  attract  the 
attention  to  the  efforts  of  an 
unauthorized  person  to  enter  or  move 
the  vehicle  by  means  other  than  a  key 
49  CFR  §  543.6(a)(3)(ii).  To  substantiate 
its  belief  that  an  alarm  system  is  not  a 
necessary  feature  to  effectively  deter  the 
theft  of  a  vehicle,  GM  compared  the 
reduction  in  thefts  for  Corvettes 
equipped  with  a  passive  antitheft  device 
with  an  audible/visible  alarm  feature 
(24%  reduction),  and  the  Chevrolet 
Camaro  and  Pontiac  Firebird  car  lines 
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equipped  with  a  passive  antitheft  device 
without  an  alarm  feature  (66%  and  69% 
reduction). 

The  following  GM  car  lines  have  the 
“PASS-Key”  device  as  standard 
equipment  and  have  been  exempted  in 
part  from  the  requirements  of  49  CFR 
Part  541:  the  Chevrolet  Camaro  and 
Pontiac  Firebird,  beginning  with  MY 
1990  (See  54  FR  3365,  August  15, 1989); 
the  Cadillac  DeVille/Fleetwood  and 
Oldsmobile  98,  beginning  with  MY  1991 
(See  55  FR  17854,  April  27, 1990);  and 
the  Pontiac  Bonneville,  beginning  with 
MY  1992  (See  56  FR  14413,  April  9, 
1991).  NHTSA  has  also  granted 
exemptions  in  part  for  the  following  GM 
car  lines  that  have  “PASS-Key  II”  as 
standard  equipment:  the  Oldsmobile  88 
Royale  and  Buick  LeSabre,  beginning 
with  MY  1993  (See  57  FR  10517,  March 
26, 1992)  and  the  Cadillac  Eldorado  and 
Cadillac  Seville,  beginning  with  MY 
1994  (see  58  FR  11659,  February  26, 
1993). 

The  agency  had  granted  partial,  rather 
than  full  exemptions  for  the  car  lines 
listed  above  because  neither  the  “PASS- 
Key”  nor  "PASS-Key  II”  antitheft 
devices  included  an  audible  or  visual 
alarm  system.  As  such,  the  GM  systems 
lack,  as  standard  equipment,  an 
important  feature  that  the  agency  has 
defined  in  its  rulemaking  on  Part  543  as 
one  of  several  attributes  which 
contribute  to  the  effectiveness  of  an 
antitheft  device:  automatic  activation  of 
the  device;  an  audible  or  visual  signal 
that  is  connected  to  the  hood,  doors, 
and  trunk,  and  draws  attention  to 
vehicle  tampering;  and  a  disabling 
mechanism  designed  to  prevent  a  thief 
from  moving  a  vehicle  under  its  own 
power  without  a  key. 

Since  deciding  those  petitions, 
however,  the  agency  has  become  aware 
that  theft  data  show  declining  theft  rates 
for  GM  vehicles  equipped  with  either 
version  of  the  “PASS-Key*1  device.  A 
comparison  of  theft  data  for  car  lines 
incorporating  the  “PASS-Key”  and 
“PASS-Key  II”  devices  do  not  show  that 
the  lack  of  an  audible  or  visual  alarm 
system  detracts  from  the  effectiveness  of 
the  “PASS-Key”  and  “PASS-Key  II” 
devices.  The  agency  believes  that  the 
data  show  that  over  time,  despite  the 
absence  of  an  audible  or  visual  alarm 
system,  the  “PASS-Key”  and  “PASS- 
Key  II”  devices,  when  placed  on  car 
lines  as  standard  equipment,  are  as 
„  likely  to  be  as  effective  in  deterring  and 
reducing  motor  vehicle  theft  as 
compliance  with  the  parts-marking 
requirements. 

Based  on  this  information,  the  agency 
has  granted  two  GM  petitions  for  full 
exemptions  for  car  lines  equipped  with 
the  “PASS-Key  II”  antitheft  device. 


Those  lines  are  the  Chevrolet  Lumina 
and  Buick  Regal  car  lines  (See  60  FR 
25938,  May  15, 1995)  and  the  Buick 
Riviera  and  Oldsmobile  Aurora  car  lines 
(See  58  FR  44872,  August  25,  1993).  In 
both  of  those  instances,  the  agency 
concluded  that  a  full  exemption  was 
warranted  because  the  “PASS-Key  II” 
device  had  shown  itself  to  be  as  likely 
as  parts  marking  to  be  effective 
protection  against  theft  despite  the 
absence  of  a  visual  or  audible  alarm. 
Because  the  “PASS-Key  III”  device  to  be 
used  in  the  Cadillac  Seville  beginning  in 
MY  1998  is  an  improved  version  of 
these  systems,  the  agency  concludes 
that  a  full  exemption  is  appropriate  for 
this  car  line  as  well.  NHTSA  has  also 
granted  an  exemption  in  full  for  the 
Buick  Park  Avenue  car  line  which  has 
had  the  “PASS-Key  III”  device  as 
standard  equipment  beginning  with  the 

1997  model  year  (See  61  FR  25734,  May 
22,  1996). 

To  ensure  reliability  and  durability  of 
the  device,  GM  stated  that  it  conducted 
tests  based  on  its  own  specified 
standards.  GM  provided  the  test  results 
for  the  “PASS-Key  III”  device  showing 
that  the  device  complied  with  the 
specified  performance  requirements  of 
each  test.  GM  stated  that  the  “PASS-Key 
III”  device  complied  with  its  standards 
for  power  temperature  cycling,  high  and 
low  temperature  storage,  humidity,  salt 
fog,  drop,  dust,  thermal  shock,  frost, 
altitude,  shock,  random  vibration, 
potential  contaminants,  flammability, 
terminal  retention,  crush,  connector 
retention/strain  relief  and  connector 
insertion. 

To  substantiate  its  beliefs  as  to  the 
effectiveness  of  the  “PASS-Key  III” 
antitheft  device,  GM  compared  its  MY 

1998  antitheft  modification  to  similar 
devices  that  have  previously  been 
granted  exemptions  by  the  agency.  GM 
provided  data  on  the  Chevrolet  Camaro, 
Pontiac  Firebird,  Cadillac  DeVille/ 
Fleetwood,  Cadillac  Seville  and  Cadillac 
Eldorado  car  line  theft  rates  for  MYs 
1986  through  1991.  “PASS-Key”  was 
made  standard  on  the  Camaro,  Firebird, 
Seville  and  Eldorado  beginning  with 
MY  1989  and  on  the  DeVille/Fleetwood 
beginning  with  MY  1990.  The  data 
provided  by  GM  were  reported  by  the 
Federal  Bureau  of  Investigation’s 
National  Crime  Information  Center 
(NCIC),  which  is  NHTSA’s  official 
source  of  theft  data  (See  50  FR  46666, 
November  12, 1985).  The  NCIC  receives 
reports  on  all  thefts. 

The  NCIC  data  reported  by  GM 
showed  that  the  Camaro,  Firebird, 
DeVille/Fleetwood,  Seville  and 
Eldorado  theft  rates  (per  thousand 
vehicles)  by  Model  Year  were:  For  MY 
1986,  29.49  for  the  Camaro,  27.83  for  the 


Firebird,  7.11  for  the  DeVille/ 

Fleetwood,  1.71  for  the  Seville  and  2.27 
for  the  Eldorado;  for  MY  1987,  26.03  for 
the  Camaro,  30.14  for  the  Firebird,  6.16 
for  the  DeVille/Fleetwood,  9.24  for  the 
Seville  and  3.90  for  the  Eldorado;  for 
MY  1988,  25.74  for  the  Camaro,  29.39 
for  the  Firebird,  7.91  for  the  DeVille/ 
Fleetwood,  9.54  for  the  Seville  and  3.16 
for  the  Eldorado;  for  MY  1989,  8.69  for 
the  Camaro,  9.00  for  the  Firebird,  5.57 
for  the  DeVille/Fleetwood,  8.31  for  the 
Seville  and  2.35  for  the  Eldorado;  for 
MY  1990,  9.04  for  the  Camaro,  8.04  for 
the  Firebird,  3.85  for  the  DeVille/ 
Fleetwood,  9.43  for  the  Seville  and  2.44 
for  the  Eldorado;  for  MY  1991,  7.80  for 
the  Camaro,  6.37  for  the  Firebird,  4.06 
for  the  DeVille/Fleetwood,  7.95  for  the 
Seville  and  2.83  for  the  Eldorado. 

GM  believes  that  based  on  the 
reduced  theft  rates  of  its  “PASS-Key” 
and  “PASS-Key  II”  equipped  car  lines 
and  the  proven  theft-deterrence  success 
of  transponder  electronics  security,  the 
“PASS-Key  III”  device  to  be  introduced 
on  the  MY  1998  Cadillac  Seville  is 
likely  to  be  more  effective  in  reducing 
and  deterring  motor  vehicle  theft  than 
compliance  with  the  parts  marking 
requirements  of  49  CFR  Part  541. 

The  agency  believes  that  there  is 
substantial  evidence  indicating  that  the 
modified  antitheft  device  to  be  installed 
as  standard  equipment  on  the  MY  1998 
Cadillac  Seville  car  line  will  likely  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  requirements  of  the  Theft  Prevention 
Standard  (49  CFR  Part  541).  This 
determination  is  based  on  the 
information  that  GM  submitted  with  its 
petition  and  on  other  available 
information.  The  agency  believes  that 
the  modified  device  will  continue  to 
provide  all  but  one  of  the  aspects  of 
performance  iisted  in  Section 
543.6(a)(3):  promoting  activation; 
preventing  defeat  or  circumventing  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  CFR  Section 
543.6(a)(4),  the  agency  also  finds  that 
GM  has  provided  adequate  reasons  for 
its  belief  that  the  modified  antitheft 
device  will  reduce  and  deter  theft.  This 
conclusion  is  based  on  the  information 
GM  provided  on  its  “PASS-Key  III” 
device.  This  information  included  a 
description  of  reliability  and  functional 
tests  conducted  by  GM  for  the  “PASS- 
Key  III”  antitheft  device  and  its 
components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  Cadillac  Seville  car 
line,  which  is  the  subject  of  this  notice. 
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in  whole,  from  the  requirements  of  49 
CFR  Part  541. 

Section  543.9(h)(2)(i),  specifically 
reads,  “.  .  .  an  exemption  under  this 
section  takes  effect  on  the  first  day  of 
the  model  year  following  the  model  year 
in  which  NHTSA  issued  the 
modification  decision.”  Therefore,  since 
the  agency  is  issuing  its  decision  on  the 
General  Motors  Corporation 
modification  during  model  year  1997, 
the  modification  for  the  Buick  Park 
Avenue  car  line  becomes  effective 
beginning  with  Model  Year  1998. 

If,  in  the  future,  GM  decides  not  to 
use  the  exemption  for  the  car  line  that 
is  the  subject  of  this  notice,  it  should 
formally  notify  the  agency.  If  such  a 
decision  is  made,  the  car  line  must  be 
fully  marked  according  to  the 
requirements  under  49  CFR  Section 
541.5  and  Section  541.6  (marking  of 
major  component  parts  and  replacement 
parts). 

NHTSA  notes  that  if  GM  wishes  in  the 
future  to  modify  the  device  on  which 
this  exemption  is  based,  it  may  have  to 
submit  a  petition  to  modify  the 
exemption.  Part  543.7(d)  states  that  a 
Part  543  exemption  applies  only  to 
vehicles  that  belong  to  a  fine  exempted 
under  this  part  and  equipped  with  the 
antitheft  device  on  which  the  line’s 
exemption  is  based.  Further,  Section 
543.9(c)(2)  provides  for  the  submission 
of  petitions  “(t)o  modify  an  exemption 
to  permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption.” 

The  agency  wishes  to  minimize  the 
administrative  burden  which  section 
543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50 
Issued  on:  April  18, 1997. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  97-10603  Filed  4-23-97;  8:45  am) 
BILUNG  CODE  4910-69-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33385] 

Railroad  Ventures,  Inc.— Acquisition 
and  Operation  Exemption— 
Youngstown  &  Southern  Railroad 
Company 

Railroad  Ventures,  Inc.  (RVI),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31(a)(1) 
to  acquire  and  operate  approximately 
35.7  miles  of  line  purportedly  owned  by 
Youngstown  &  Southern  Railroad 
Company  (Y&S),1  extending  from 
milepost  0.00,  near  Struthers,  OH,  to 
milepost  35.7,  near  Darlington,  PA,  and 
an  additional  1-mile  segment  of  the 
Smith  Ferry  Branch  line  near  Negley, 
OH.  Pursuant  to  the  exemption,  RVI  also 
will  acquire  incidental  trackage  rights 
over  a  2.65-mile  of  line  between 
Struthers  and  Youngstown,  OH,  for  the 
purposes  of  interchange  with 
Consolidated  Rail  Corporation  and  CSX 
Transportation,  Inc.2 

The  transaction  was  consummated 
without  appropriate  authority  on 
November  8, 1996. 3 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 


1  RVI  states  that  Y&S  is  a  non-operating  railroad 
and  a  wholly  owned  subsidiary  of  the  Montour 
Railroad  Company  (Montour),  a  non-operating 
railroad,  which  in  turn  is  a  wholly-owned 
subsidiary  of  Pittsburgh  and  Lake  Erie  Properties, 
Inc.,  the  successor  in  interest  to  The  Pittsburgh  and 
Lake  Erie  Railroad  Company.  Pittsburgh  and  Lake 
Erie  Properties,  Inc.,  is  a  noncarrier  and  is  presently 
in  bankruptcy  proceedings  before  the  United  States 
Federal  District  Court  in  Delaware.  In  re  Pittsburgh 
&  lake  Erie  Properties,  Inc.  AKA  The  Pittsburgh 
and  Lake  Erie  Railroad  Company,  96-004 06-HSB, 
hied  March  26, 1996.  Neither  Montour  nor  Y&S  are 
Debtors  in  the  Pittsburgh  and  Lake  Erie  Properties, 
Inc.,  bankruptcy  proceeding. 

2  On  April  8, 1997,  the  Ohio  Rail  Development 
Commission  and  the  Columbiana  County  Port 
Authority  jointly  filed  a  petition  to  reject,  revoke, 
or  stay  the  notice  of  exemption.  Petitioners  did  not 
address  the  Board’s  stay  criteria,  and  the  exemption 
was  not  stayed  prior  to  its  scheduled  effectiveness 
on  April  9, 1997.  Because  RVI  appears  to  have 
provided  sufficient  information  to  invoke  the  class 
exemption  for  noncarriers  to  acquire  and  operate  an 
active  line  of  railroad  and  also  to  have  provided 
responses  to  questions  asked  in  the  decision  that 
rejected  RVTs  first  attempt  to  invoke  this  class 
exemption,  the  notice  will  not  be  rejected  at  this 
time.  See  Railroad  Ventures,  Inc. — Acquisition  and 
Operation  Exemption — Youngstown  and  Southern 
Railway  Company,  Finance  Docket  No.  33336  (STB 
served  )an.  9, 1997).  The  merits  of  the  petition  to 
revoke,  and,  to  the  extent  necessary  or  appropriate, 
the  petition  to  reject,  will  be  decided  by  the  entire 
Board  in  a  subsequent  decision. 

3  Upon  becoming  aware  of  the  need  for  the 
Board's  approval  or  exemption  of  the  transection, 
RVI  took  steps  to  invoke  the  class  exemption 
procedures  in  Finance  Docket  No.  33336. 


at  any  time.4  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33385,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  A. 
Vuono,  Esq.,  Vuono  &  Gray,  LLC,  2310 
Grant  Building,  Pittsburgh,  PA  15219. 
Decided:  April  16, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  97-10645  Filed  4-23-97;  8:45  am) 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Economic  Policy;  Notice 
Inviting  Comment  on  a  Proposed 
Information  Collection:  Outbound 
Portfolio  Investment  Survey,  Survey  of 
US.  Ownership  of  Foreign  Long-Term 
Securities 

Correction:  In  notice  document  97- 
8012  appearing  on  page  15218  in  the 
issue  of  March  31,  1997,  delete  the  first 
sentence  after  “Estimated  Time  per 
Respondent:”  and  add  instead  “240 
hours  on  average  for  custodians  of 
securities  providing  detailed 
information.  80  hours  on  average  for 
end-investors  providing  detailed 
information.” 

Joshua  Gotbaum, 

Assistant  Secretary  for  Economic  Policy. 

[FR  Doc.  97-10562  Filed  4-23-97;  8:45  am) 

BILLING  CODE  4810-2S-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

April  14, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 


*  The  Ohio  Rail  Development  Commission  and 
Columbiana  County  Port  Authority  have  filed  a 
petition  for  declaratory  order  asking  that  the 
acquisition  by  RVI  be  declared  void  ab  initio  in  STB 
Docket  No.  41991,  Ohio  Rail  Development 
Commission  and  Columbiana  County  Port 
Authority — Petition  for  Declaratory  Order — Certain 
Actions  of  Railroad  Ventures,  Inc.  This  proceeding 
is  currently  pending. 
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calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

INTERNAL  REVENUE  SERVICE  (IRS): 

OMB  Number:  1545-1275. 


Form  Number:  IRS  Form  5310-A. 

Type  of  Review:  Extension. 

Title:  Notice  of  Plan  Merger  or 
Consolidation,  Spinoff,  or  Transfer  of 
Plan  Assets  or  Liabilities;  Notice  of 
Qualified  Separate  Lines  of  Business. 

Description:  Plan  administrators  are 
required  to  notify  IRS  of  any  plan 
mergers,  consolidations,  spinoffs,  or 
transfers  of  plan  assets  or  liabilities  to 
another  plan.  Employers  are  required  to 


notify  IRS  of  separate  lines  of  business 
for  their  deferred  compensation  plans. 
Form  5310-A  is  used  to  make  these 
notifications. 

Respondents:  Business  and  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  15,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Part  1  (5310-A) 

Part  III  (5310-A) 

Recordkeeping . 

Learning  about  the  law  or  the  form . 

Preparing,  copying,  assembling  and  sending  the  form  to  the  IRS  ... 

2  hours,  26  min . 

1  hour,  35  min . 

1  hour,  41  min . 

3  hours,  50  min . 

0  hours,  12  min . 

0  hours,  1 6  min . 

4  hours,  18  min. 

0  hours,  35  min. 

0  hours,  14  min. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  141,600  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  97-10559  Filed  4-23-97;  8:45  am] 
BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 

Comment  Request 

April  15, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  customer  survey  described  below  in 
a  timely  manner,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  April  28, 1997.  To  obtain  a  copy  of 
this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 


Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349. 

Project  Number:  SOI-29. 

Type  of  Review:  Revision. 

Title:  1997  Walk-In  User  Survey. 

Description:  The  1997  Walk-in  User 
Survey  will  be  used  to  improve  the 
Level  of  Access  (LOA)  to  die  toll-free  tax 
law  phone  assistance  and  to  determine 
the  needed  staff  requirements.  One  area 
of  interest  to  study  is  the  impact  that 
providing  better  phone  access  will  have 
on  the  walk-in  work  load.  A  mail  goal 
of  the  survey  is  to  find  out  what 
percentage  of  walk-in  demand  is 
attributable  to  low  access  on  the 
telephone  system.  The  study  will  be 
carried  out  by  Dallas  District  Office, 
which  processes  taxpayer  calls 
originated  from  Texas,  Oklahoma, 
Kansas,  Arkansas,  and  New  Mexico.  For 
the  survey,  two  major  walk-in  offices  in 
Oklahoma  City  and  Tulsa  will  be  used. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 

2,000. 

Estimated  Burden  Hours  Per 
Response:  3  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
187  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  97-10560  Filed  4-23-97;  8:45  am) 

BILLING  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

April  14, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0013. 

Form  Number:  IRS  Form  56. 

Type  of  Review:  Extension. 

Title:  Notice  Concerning  Fiduciary 
Relationship. 

Description:  Form  56  is  used  to 
inform  the  IRS  that  a  person  is  acting  for 
another  person  in  a  fiduciary  capacity 
so  that  the  IRS  may  mail  tax  notices  to 
the  fiduciary  concerning  the  person  for 
whom  he/she  is  acting.  The  data  is  used 
to  ensure  that  the  fiduciary  relationship 
is  established  or  terminated  and  to  mail 
or  discontinue  mailing  designated  tax 
notices  to  the  fiduciary. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  25,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping:  8  minutes. 

Learning  about  the  law  or  the  form:  32 
minutes. 

Preparing  the  form:  46  minutes. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS:  15  minutes. 
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Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  292,800  hours. 

OMB  Number:  1545-0619. 

Form  Number:  IRS  Form  6765. 

Type  of  Review:  Extension. 

Title:  Credit  for  Increasing  Research 
Activities. 

Description:  Internal  Revenue  Code 
(IRC)  section  31  allows  a  credit  against 
income  tax  (determined  under  IRC 
section  41)  for  an  increase  in  research 
activities  in  a  trade  or  business.  Form 
6765  is  used  by  businesses  and 
individuals  engaged  in  a  trade  or 
business  to  figure  and  report  the  credit. 
The  data  is  used  to  verify  that  the  credit 
claimed  is  correct. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  13,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  15  hr.,  19  min. 

Learning  about  the  law  or  the  form:  1 
hr.,  29  min. 

Preparing  and  sending  the  form  to  the 
IRS:  1  hr.,  49  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  241,930  hours. 

OMB  Number:  1545-0745. 

Regulation  Project  Number:  LR-27-83 
Temporary  and  LR-54-85  Temporary. 

Type  of  Review:  Extension. 

Title:  Floor  Stocks  Credits  or  Refunds 
and  Consumer  Credits  or  Refunds  With 
Respect  to  Certain  Tax-Repealed 
Articles:  Excise  Tax  on  Heavy  Trucks 
(LR-27-83):  and  Excise  Tax  on  Heavy 
Trucks,  Truck  Trailers  and  Semitrailers, 
and  Tractors:  Reporting  and 
Recordkeeping  Requirements  (LR-54- 
i  85). 

Description:  LR-27-83  requires  sellers 
of  trucks,  trailers  and  semitrailers,  and 
tractors  to  maintain  records  of  gross 
vehicle  weights  or  articles. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
4,100. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour,  1  minute. 

Estimated  Total  Recordkeeping 
Burden:  4,140  hours. 

OMB  Number:  1545-0805. 

Form  Number:  IRS  Form  5472. 

Type  of  Review:  Extension. 

Title:  Information  Return  of  a  25% 
Foreign-Owned  U.S.  Corporation  or  a 
Foreign  Corporation  Engaged  in  a  U.S. 
Trade  or  Business 

Description:  Form  5472  is  used  to 
report  information  about  transactions 
between  a  U.S.  corporation  that  is  25% 
foreign  owned  or  a  foreign  corporation 


that  is  engaged  in  a  U.S.  trade  or 
business  and  related  foreign  parties.  The 
IRS  uses  Form  5472  to  determine  if 
inventory  or  other  costs  deducted  by  the 
U.S.  or  foreign  corporation  are  correct. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  75,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  17  hr.,  13  min. 

Learning  about  the  law  or  the  form:  1 
hr.,  47  min. 

Preparing  and  sending  the  form  to  the 
IRS:  2  hr.,  9  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,587,000  hours. 

OMB  Number:  1545-1260. 

Regulation  Project  Number:  CO-62- 
89  Final. 

Type  of  Review:  Extension. 

Title:  Final  Regulations  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards. 

Description:  The  reporting 
requirement  concerns  the  election  a 
taxpayer  may  make  to  treat  as  the 
change  date  of  the  effective  date  of  a 
plan  of  reorganization  in  a  title  11  or 
similar  case  rather  than  the 
confirmation  date  of  a  plan. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

10. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour. 

OMB  Number:  1545-1312. 

Regulation  Project  Number:  INTL-15- 

91  NPRM. 

Type  of  Review:  Extension. 

Title:  Taxation  of  Gain  or  Loss  from 
Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions). 

Description:  Certain  taxpayers  are 
allowed  to  elect  a  mark  to  market 
method  of  accounting  for  foreign 
currency  gains  and  losses  and  to 
integrate  certain  foreign  currency 
denominated  dividend,  rent  and  royalty 
payments  with  hedges  thereof. 

Respondents:  Business  and  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  40  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,000  hours. 

OMB  Number:  1545-1344. 

Regulation  Project  Number:  CO-30- 

92  Final. 


Type  of  Review:  Extension. 

Title:  Consolidated  Returns — Stock 
Basis  and  Excess  Loss  Accounts, 
Earnings  and  Profits,  Absorption  of 
Deductions  and  Losses,  Joining  and 
Leaving  Consolidated  Groups, 

Worthless  Stock  Loss,  Nonapplicability 
of  Section  357  (c). 

Description:  The  reporting 
requirements  affect  consolidated 
taxpayers  who  will  be  making  elections 
(if  made)  to  treat  certain  loss  carryovers 
as  expiring  and  an  election  (if  made) 
allocating  items  between  returns.  The 
information  will  facilitate  enforcement 
of  consolidated  return  regulations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
52,049. 

Estimated  Burden  Hours  Per 
Respondent:  22  minutes 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
18,600  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395—7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  97-10561  Filed  4-23-97;  8:45  am) 

BILUNG  COOE  400-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

East  Timor  Education  Exchange 
Program 

ACTION:  Notice;  request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency’s  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  apply  to  develop 
proposals  for  an  East  Timor  Education 
Exchange  Program. 

Overall  grant  making  authority  for  ’ 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  “to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
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to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world.” 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
East  Timor  Education  Exchange 
Program  and  reference  number  E/P-97- 
34. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  DC  time 
on  Friday,  June  6,  1997.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  June  6, 

1997  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Grants  should  begin 
July  1, 1997  with  initial  program 
activity  taking  place  before  September 
30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Office  of  Citizen  Exchanges,  E/PL, 
Room  219,  U.S.  Information  Agency, 

301  4th  Street,  SW.,  Washington,  DC 
20547.  Telephone  number:  202/619- 
5326,  Fax  number:  202/619-4350,  E- 
mail:  Skoenig@USIA.Gov  to  request  a 
Solicitation  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  direct  inquiries  and 
correspondence  to  USIA  Program 
Officer  Steve  Koenig. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA’s  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  by  FAX  on 
Demand:  The  entire  Solicitation 
Package  may  be  receive  via  the  Bureau’s 
“Grants  Information  Fax  on  Demand 
System”,  which  is  accessed  by  calling 
202/401-7616.  Please  request  a 
“Catalogue”  of  available  documents  and 
order  numbers  when  first  entering  the 
system.  Please  specify  USIA  Program 
Officer/Specialist  Steve  Koenig  on  all 
inquiries  and  correspondences. 
Interested  applicants  should  read  the 


complete  Federal  Register 

announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed,  Agency  staff  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  12  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/P-97-34, 
Office  of  Grants  Management,  E/XE, 

Room  326,  301  4th  Street,  S.W., 
Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
“Executive  Summary”  and  “Proposal 
Narrative”  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters,  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts’  comments  for  the 
Agency’s  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines:  Pursuant  to  the  Bureau’s 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  “Diversity” 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  “Support  for 
Diversity”  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  “in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy”,  USIA  “shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries.” 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  frill  extent  deemed  feasible. 

SUPPLEMENTARY  INFORMATION: 

Overview 

Among  East  Timor’s  primary 
obstacles  to  increased  contact  with  the 
outside  world  and  greater  development 
are  limited  educational  opportunity, 


especially  at  the  university  level; 
minimal  information  resources;  and  lack 
of  English-language  fluency.  The  East 
Timor  Education  Exchange  Program  is 
intended  to  bridge  that  gap  by 
increasing  the  flow  of  information  about 
the  United  States  to  institutions  in  East 
Timor,  and  by  providing  the  resources 
needed  to  enhance  the  capacity  of  those 
institutions  to  meet  the  educational 
needs  of  East  Timoresse. 

Guidelines 

Projects  designed  to  address  these 
problems  could  include:  training  in 
administration  of — or  curriculum 
development  for — educational 
institutions  in  East  Timor;  exchanges  of 
professionals  to  explore  issues  in 
newspaper  and  radio  management, 
public  administration  and  Non- 
Governmental  Organization 
management;  enhancement  of  English- 
language  teaching  efforts;  U.S.  study 
tours  for  leaders  of  East  Timormese 
institutions;  programs  to  provide 
communications  equipment,  teaching 
materials  and  follow-on  training  to 
libraries,  media  outlets,  or  other  public 
institutions  in  East  Timor;  or 
cooperative  linkages  with  local 
publishers  to  translate  books  about  the 
U.S. 

Other  program  activities  that 
effectively  address  the  thematic  goals  of 
this  assistance  award  will  also  be 
accepted.  In  the  design  and 
development  of  this  project,  you  should 
work  closely  with  the  U.S.  Information 
Service  in  Jakarta,  Indonesia.  Programs 
must  comply  with  J-l  visa  regulations. 
The  funding  request  submitted  to  USIA 
should  not  exceed  $150,000.  Grants 
awarded  to  eligible  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget  For 
better  understanding  or  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
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and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  Asian  and  Pacific  Affairs 
and  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  die  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning/ability  to  achieve 
program  objectives:  Detailed  agenda  and 
relevant  work  plan  should  demonstrate 
substantive  undertakings  and  logistical 
capacity.  Agenda  and  plan  should 
adhere  to  the  program  overview  and 
guidelines  described  above.  Proposals 
should  clearly  demonstrate  how  the 
institution  will  meet  the  program’s 
objectives  and  plan. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau’s  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

5.  Institutional  capacity/record: 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project’s  goals.  Proposals  should 
demonstrate  an  institutional  record  of 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USLA’s 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 


6.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA  • 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

7.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity’s  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

8.  Cost-effectiveness/Cost-sharing: 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost¬ 
sharing. 

9.  Value  to  U.S. -partner  country 
relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA’s- 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential' 
impact,  and  significance  in  the  partner 
country. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  April  21, 1997. 

Dell  Pendergrast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

(FR  Doc.  97-10612  Filed  4-23-97;  8:45  am) 
BILUNG  COOE  8230-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Associated  Health  Professions  Review 
Subcommittee  of  the  Special  Medical 
Advisory  Group;  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  that  a  meeting  of  the 
Associated  Health  Professions  Review 
Subcommittee  of  the  Special  Medical 
Advisory  Group  will  be  held  May  12 
and  13, 1997.  This  subcommittee  is 
established  to  review  and  recommend 
changes  in  Veterans  Health 
Administration’s  (VHA)  role  and 
priorities  in  education  and  training, 
specifically  with  reference  to  the  use  of 
associated  health  professionals  in  the 
delivery  of  healthcare.  Associated 
health  disciplines  are  defined  as  all 
healthcare  providers  other  than 
physicians.  The  meeting  on  both  days 
will  be  held  at  the  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Room  830,  Washington,  DC.  The 
meeting  will  convene  on  May  12  from 
1  p.m.  until  5  p.m.  and  on  May  13  from 
8:30  a.m.  until  approximately  3  p.m. 

On  May  12,  the  subcommittee  will 
review  sections  one  through  four  of  the 
draft  report  (Introduction,  the  Under 
Secretary  for  Health’s  Vision,  Rationale 
for  Education  Programs  for  Associated 
Health  Professions,  and  Assumptions 
Underlying  the  Committee 
Recommendations)  and  review 
information  from  professional/ 
accrediting  organizations’  questionnaire. 
During  break-out  groups,  the 
subcommittee  will  develop  strategies  to 
resolve  the  differences  between 
emerging  themes  of  the  subcommittee 
and  responses  from  the  professional/ 
accrediting  organizations. 

On  May  13,  there  will  be  a 
presentation  and  then  group  discussion 
about  patient-focused  care  and 
associated  health  education  as  they  are 
delivered  at  Henry  Ford  Health  System 
in  Detroit,  Michigan.  During  afternoon 
break-out  groups,  preliminary  report 
recommendations  will  be  developed 
and  reported  back  to  the  subcommittee. 

The  meetings  will  be  open  to  the 
public.  Those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  should  contact  Linda  Johnson, 
Ph.D.,  R.N.,  Acting  Director,  Associated 
Health  Professions  Office  (143),  at 
202.273.8372. 

Dated:  April  16, 1997. 

By  direction  of  the  Secretary. 

Heyward  Bannister, 

Committee  Management  Officer. 

(FR  Doc.  97-10563  Filed  4-23-97;  8:45  am] 
BILLING  CODE  8320-01-M 
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issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  660 

[Docket  No.  960614176-7081-02;  I.D. 

030797 A] 

RIN  0648-All  9 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Northern  Anchovy 
Fishery 

Correction 

In  rule  document  97-10115, 
beginning  on  page  19042  in  the  issue  of 
Friday,  April  18, 1997  make  the 
following  correction; 


$660,513  [Corrected] 

The  illustration  and  the 
accompanying  text  that  appear  on  page 
19406,  should  appear  following 
§660.513  on  page  19045. 

BILLING  COOE  1 505-01 -D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[ND7-1 -6882a;  FRL-5618-8] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan  for  North  Dakota;  Revisions  to  the 
Air  Pollution  Control  Rules;  Delegation 
of  Authority  for  Colorado  Standards  of 
Performance  for  New  Stationary 
Sources 

Correction 

1.  In  the  issue  of  Wednesday, 

February  12, 1997,  on  page  6619,  in  the 
third  column,  in  the  correction  of  rule 
document  96-25469,  “§60.49 
[Corrected)''  should  read  “§  60.4 
[Corrected]”  and  in  the  first  line, 
“§60.49”  should  read  “§  60.4(c)”. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  91 


[FRL-5548-8] 

RIN  2060-AE54 

Control  of  Air  Pollution;  Final  Rule  for 
New  Gasoline  Spark-Ignition  Marine 
Engines;  Exemptions  for  New  Nonroad 
Compression-Ignition  Engines  at  or 
Above  37  Kilowatts  and  New  Nonroad 
Spark-Ignition  Engines  at  or  Below  19 
Kilowatts 

Correction 

In  final  rule  document  96-23063 
beginning  on  page  52088  in  the  issue  of 
Friday,  October  4, 1996  make  the 
following  correction: 

§  91 .329  [Corrected] 

On  page  52124,  in  the  third  column, 
in  §  91.329(a),  in  the  fourth  and  fifth 
lines,  “1000  °C10  °C”  should  read  "1000 
°C  ±  10  °C”. 

BILUNG  COOE  15C5-01-D 
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Part  II 

-  *  V' 

Department  of 
Housing  and  Urban 
Development 

Notice  of  Funding  Availability;  The 
Traditional  Indian  Housing  Development 
Program  Fiscal  Year  1997;  Notice 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4167-N-01] 

Notice  of  Funding  Availability;  The 
Traditional  Indian  Housing 
Development  Program  Fiscal  Year 
1997 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  fiscal  year  1997. 

SUMMARY:  Purpose.  This  notice 
announces  the  availability  of  Fiscal  Year 
(FY)  1997  funding  for  the  development 
of  new  Indian  Housing  (IH)  units  and 
provides  the  applicable  criteria, 
processing  requirements  and  action 
timetable. 

Available  Funds.  $200,000,000. 
Eligible  Applicants.  All  Indian 
housing  authorities  (IHAs)  which  meet 
the  eligibility  requirements  specified  at 
24  CFR  950.207  are  invited  to  submit 
applications  for  Indian  Housing 
developments  in  accordance  with  the 
requirements  of  this  NOFA. 

DATES:  Applications  must  be  physically 
received  by  the  area  Office  of  Native 
American  Programs  (ONAP),  within 
whose  jurisdiction  the  applicant  is 
located,  on  or  before  3:00  p.m.,  ONAP 
local  time,  (June  9, 1997).  The  applicant 
shall  submit  its  application(s)  for  new 
housing  units  on  Form  HUD-52730 
with  all  supporting  documentation 
required  by  Appendix  2. 

FOR  FURTHER  MFORMATION  CONTACT: 
Applicants  may  contact  the  appropriate 
area  ONAP  for  further  information. 

Refer  to  Appendix  1,  for  a  complete  list 
of  ONAPs  and  telephone  numbers. 

SUPPLEMBITARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  the  information  collection 
requirements  contained  in  these 
application  procedures  for  development 
funds  were  reviewed  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  2577-0130.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 


development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 

Toward  this  end,  the  Department  in 
recent  years  has  developed  the 
Consolidated  Planning  process  designed 
to  help  communities  undertake  such 
approaches. 

m  this  spirit,  it  may  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  HUD  NOFAs  that  have 
recently  been  published  or  are  expected 
to  be  published  in  this  fiscal  year.  By 
reviewing  these  NOFAs  with  respect  to 
their  program  purposes  and  the 
eligibility  of  applicants  and  activities, 
applicants  may  be  able  to  relate  the 
activities  proposed  for  funding  under 
this  NOFA  to  the  recent  and  upcoming 
NOFAs  and  to  the  community’s 
Consolidated  Plan.  While  tribes  and  * 
Indian  housing  authorities  are  not 
required  to  execute  a  Consolidated  Plan, 
comprehensive  planning  by  tribes  is 
encouraged. 

Related  NOFAs  that  the  Department 
has  published  are  as  follows:  the  NOFA 
for  Emergency  Shelter  Grants  Set-Aside 
for  Indian  Tribes  and  Alaskan  Native 
Villages,  the  NOFA  for  the  Block  Grant 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages,  and  the  NOFA  for  the 
Indian  HOME  Program.  These  three 
NOFAs  were  published  on  April  11, 
1997,  at  62  FR  17970, 17976,  and  17992, 
respectively. 

To  foster  comprehensive,  coordinated 
approaches  by  communities,  the 
Department  intends  for  the  remainder  of 
FY  1997  to  continue  to  alert  applicants 
of  HUD’s  NOFA  activity.  In  addition,  a 
complete  schedule  of  NOFAs  to  be 
published  during  the  fiscal  year  and 
those  already  published  appears  under 
the  HUD  Homepage  on  the  Internet, 
which  can  be  accessed  at  http:// 
www.hud.gov.html.  Additional  steps  to 
better  coordinated  HUD’s  NOFAs  are 
being  considered  for  FY  1998. 

For  help  in  obtaining  a  copy  of  your 
community’s  Consolidated  Plan,  please 
contact  the  community  development 
office  of  your  municipal  government. 

Background  Information 

A.  Changes  From  FY  1996  NOFA 

The  Indian  Housing  Development 
NOFA  for  FY  1997  is  essentially  the 
same  document  published  for  the  FY 
1996  funding  cycle  with  the  following 
substantive  changes: 

1.  Submission  of  Occupancy  Data 

Submission  requirements  are 
expanded  to  include  data  on  Indian 


Housing  units  under  management  by  an 
IHA.  Such  information  includes  total 
number  of  units,  number  of  units 
occupied,  and  number  of  vacant  units. 

2.  Special  Provision  for  Umbrella  IHAs 

Umbrella  IHAs  (IHAs  which  serve  two 
or  more  Federally  recognized  tribes  or 
Alaska  native  villages  [herein  after 
referred  to  and  included  with  tribes]) 
may  now  choose  to  submit  either 
individual  applications  for  member 
tribes  or  Alaska  native  villages  or  may 
include  several  tribes  on  one 
application.  A  tribe  may  be  included  on 
one  application,  per  program  type. 

When  an  umbrella  IHA  chooses  to 
submit  a  multiple  tribe  application,  the 
application  will  be  rated  by  combining 
rating  criteria  for  each  tribe  included  in 
the  application. 

3.  Program  Coordination 

In  order  to  effectively  implement  the 
Department’s  emphasis  on  place-based 
funding,  a  new  rating  criterion  has  been 
added.  Applicants  that  have 
demonstrated  coordination  with 
programs  designed  and  implemented 
through  other  tribal  or  regional 
governmental  entities  or  cooperation 
with  non-profit  groups  that  have 
reduced  the  cost  of  services  to  be 
provided;  maximized  the  effective  use 
of  grant  funds;  and/or  addressed  a  broad 
range  of  community-based  assistance 
will  receive  up  to  5  points.  To  be 
eligible  for  the  award  of  points,  the 
applicant  must  provide  in  its 
application  a  narrative  which  describes 
its  efforts  and  success  in  coordinating 
community-based  programs  and 
documentation  which  supports  the 
cooperation  and  coordination  of  the 
resources  described. 

Please  note:  In  the  implementation  of 
services,  the  rating  criteria  for  allotting 
such  services  should  not  be  disability 
related  (diagnosis  specific)  or  restricted 
to  only  persons  with  disabilities. 

4.  Guidance  Relating  to  Moderate 
Design 

A  section  has  been  added  at  ILF. 
providing  guidance  to  IHAs  in 
developing  moderate  design  standards 
for  the  development  of  new  housing. 

B.  Other  Items 

1.  Funding  for  Replacement  Units 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  1997  (Pub.  L.  104- 
204),  (the  Appropriations  Act)  extends 
the  provision  removing  the  requirement 
that  an  IHA  replace  units  it  demolishes 
or  disposes  (one-for-one  replacement). 
Approval  to  demolish  or  dispose  of 
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units  developed  under  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437c,  1437d) 
continues  to  be  governed  by  the 
requirements  of  24  CFR  950,  subpart  M, 
as  modified  by  the  Appropriations  Act 
The  Department  is  not  reserving  funds 
under  this  NOFA  to  provide 
replacement  housing  for  units  approved 
for  demolition  or  disposition.  For 
approved  demolition  or  disposition 
applications  where  the  Department  has 
committed  to  funding  replacement 
units,  such  applications  will  be  funded 
from  the  fund  assignment  (see  section 

1. B.)  for  the  ONAP  wherein  the  IHA 
resides  before  the  funding  decisions  are 
made  in  response  to  this  NOFA.  Any 
IHA  with  an  approved  demolition/ 
disposition  program  which  includes  a 
HUD  commitment  to  provide 
replacement  housing  must  submit  a 
completed  application  per  Appendix  2 
of  this  NOFA.  This  application  may  be 
submitted  at  any  time— the  ONAP  will 
take  action  on  it  as  soon  as  it  is 
received. 

2.  Correction  of  Error  From  the  FY  1996 
Competition 

In  the  FY  1996  NOFA  for  Traditional 
Indian  Housing  Development,  a 
provision  was  included  which  allowed 
IHAs  that  lost  units/funds  due  to  the 
rescission  of  new  Indian  Housing 
Development  funds  in  FY  1995  to  apply 
for  replacement  units.  An  error  was 
made  by  HUD  which  precluded  the 
Cheyenne  River  Housing  Authority 
(CRHA)  from  receiving  funding  for  units 
the  Housing  Authority  lost  due  to  the 
rescission.  This  error  may  be  corrected 
by  submittal  to  the  ONAP  of  a  request 
for  reconsideration  by  the  CRHA  prior 
to  the  date  for  submission  of 
applications  listed  in  this  NOFA.  The 
ONAP  will  consider  the  request  for 
reconsideration  as  an  error  under  n.E. 
below  and  process  the  request  under  the 
provisions  of  that  section. 

1.  New  Development 

A.  Authority 

1.  Statutory  Authority 

Sections  5  and  6,  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437c,  1437d),  as 
amended;  Section  23  U.S.  Housing  Act 
of  1937,  as  amended  by  section  554, 
Cranston-Gonzalez  National  Affordable 
Housing  Act;  section  7(d),  Department 
of  Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(d). 

2.  Indian  Housing  Regulations 

Indian  Housing  Development 
regulations  are  published  at  24  CFR  part 
950. 


3.  24  CFR  Part  135.  Economic 
Opportunities  for  Low  and  Very  Low 
Income  Persons 

All  applicants  are  herein  notified  that 
the  provisions  of  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968,  as  amended,  and  the  regulations 
in  24  CFR  part  135  are  applicable  to 
funding  awards  made  under  this  NOFA. 
One  of  the  purposes  of  the  assistance  is 
to  give,  to  the  greatest  extent  feasible, 
and  consistent  with  existing  Federal, 
state,  and  local  laws  and  regulations,  job 
training,  employment,  contracting  and 
other  economic  opportunities  to  section 
3  residents  and  section  3  business 
concerns.  IHAs  and  tribes  that  receive 
HUD  assistance  described  in  this  part 
shall  comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b). 

B.  Development  Allocation  Amount 

The  Appropriations  Act  made 
available  $200,000,000  of  budget 
authority  for  the  Indian  Housing 
Development  program  (new  Indian 
Housing  units). 

Each  of  the  ONAP  jurisdictions  has 
been  designated  as  the  smallest  practical 
area  for  the  allocation  of  assistance. 
Funds  available  for  new  units  will  be 
assigned  to  the  ONAPs  consistent  with 
24  CFR  791.403. 

Section  201(b)  of  the  1997 
Appropriations  Act  extends  through 
September  30, 1997,  the  1996 
Appropriations  Act  provisions 
suspending  tbe  one-for^one  replacement 
requirements  of  section  18(b)(3)  of  the 
United  States  Housing  Act  of  1937. 
Accordingly,  no  new  development 
funds  have  been  specifically  identified 
to  fund  replacements  for  units 
demolished  or  disposed  of  by  IHAs. 
However,  any  unfunded  commitments 
made  in  prior  fiscal  years,  and  any 
commitments  for  replacement  units 
made  in  fiscal  year  1997  prior  to  the 
funding  decisions  made  under  this 
NOFA  shall  be  funded  from  the  funds 
assigned  under  this  NOFA  to  that  ONAP 
prior  to  funding  new  Indian  Housing 
units. 

The  competitive  process  described  in 
this  NOFA  will  be  used  to  select  IHA 
applications  to  be  funded  for  new 
Indian  Housing  units.  The  table  below 
indicates  the  grant  authority  available 
for  new  units  in  FY  1997  for  the  six 
ONAPs,  inclusive  of  funds  needed  to 
meet  off-site  sewer  and  water 
requirements. 


ONAP  location 

Funds  as¬ 
signed 

Eastem/Woodlands _ _ 

Southern  Plains  . 

$28,109,400 

29,503,401 

Northern  Plains . . 

Southwest . 

22,991,801 

62,157,600 

Northwest . 

18,148,000 

Alaska . 

39,089  800 

Total  . 

200,000,000 

C.  Eligibility  for  New  Housing  Units 
1.  Eligible  Applicants 


All  IHAs  which  meet  the  eligibility 
criteria  specified  at  24  CFR  950.207  are 
invited  to  submit  applications  for  new 
Indian  Housing  units. 

2.  Applications 

IHAs  may  submit  one  application  per 
program  type  (mutual  help  and  low 
rent).  Umbrella  IHAs  may ’submit: 

a.  One  application  per  program  type 
for  each  member  tribe,  or 

b.  Applications  which  combine 
requests  for  housing  for  multiple  tribes. 
Such  applications  will  be  rated  by  the 
ONAP  as  individual  applications 
utilizing  data  combined  for  the 
appropriate  tribes.  Under  no 
circumstances  may  a  tribe  be  included 
on  more  than  one  application,  per 
program  type. 

An  IHA  representing  a  tribe  or  tribes 
that  has  not  previously  received  housing 
assistance  under  the  Indian  Housing 
Program  may  submit  one  application  for 
a  maximum  of  15  units  (either  mutual 
help  or  low  rent)  for  each  previously 
unserviced  tribe. 

3.  State  Created  IHAs  for  Non-Federally 
Recognized  Tribes 

To  be  considered  responsive  to  this 
NOFA  and  to  be  included  in  the  rating 
and  ranking  of  applications,  state 
created  IHAs  for  non-Federally 
recognized  tribes  must  identify  the 
general  locality  where  the  proposed 
units  will  be  developed  and  certify  that 
the  proposed  area  of  development  is 
within  the  area  of  operation  of  the  IHA. 
Area  of  operation  is  defined  as  a  land 
area  with  defined  geographical 
boundaries,  which  has  a  significant 
concentration  of  Indian  families  who: 

a.  Are  not  served  by  a  public  housing 
authority  or  tribally-created  IHA;  and 

b.  Have  a  bona  fide  historic  presence 
or  connection  with  the  land,  as 
recognized  by  the  Federal  Government 
or  a  state. 
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D.  Development  Award  Application 
Process 

1.  Application  Due  Date 

An  IHA  may  submit  an  application(s) 
for  new  Indian  Housing  units  at  any 
time  after  the  publication  date  of  this 
NOFA,  to  the  ONAP  within  whose 
jurisdiction  the  IHA  applicant  is 
located,  on  or  before  3:00  p.m.,  ONAP 
local  time,  June  9, 1997.  The 
application(s)  shall  be  submitted  on 
Form  HUD-52730  and  shall  be 
accompanied  by  all  the  legal  and 
administrative  attachments  required  by 
the  form  and  the  items  specified  in 
Appendix  2.  A  facsimile  of  the 
application  will  not  constitute  physical 
delivery. 

The  application  deadline  is  firm  as  to 
date  and  hour.  HUD  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
application  deadline.  Applicants  should 
make  early  submission  of  their  materials 
to  avoid  any  ri$k  of  loss  of  eligibility 
brought  about  by  unanticipated  delays 
or  other  delivery  related  problems. 

2.  Application  Kit 

An  application  kit  and  applicable 
forms  may  be  obtained  from  any  ONAP 
listed  in  Appendix  1. 

3.  Submittal  of  Complete  Application 

Completed  applications  must  be 
submitted  to  the  ONAP, "within  whose 
jurisdiction  the  IHA  applicant  is 
located,  at  the  address/location  listed  in 
Appendix  1. 

4.  Action  on  Application 

When  the  application  is  received  by 
HUD,  a  written  notification  will  be 
provided  to  the  IHA  showing  the  date 
and  time  the  application  was  received 
in  the  ONAP.  The  ONAP  will  review 
each  application  for  completeness  and 
legal  sufficiency.  Applications  that 
contain  insufficient  information  to 
allow  the  ONAP  to  rate  and  rank  the 
application  will  be  considered  non- 
responsive  and  will  be  returned  to  the 
IHA.  After  completion  of  this  review, 
the  ONAP  will  rate  and  rank  all 
remaining  applications  received  from 
eligible  applicants.  The  ranking  will 
result  in  an  ordered  listing  of  applicants 
(see  F.2.  below). 

5.  Corrections  to  Deficient  Applications 

After  making  funding  decisions,  the 
ONAP  may  condition  approval  of  a 
grant  upon  receipt  of  items  missing  from 
responsive  applications  which  rank 
high  enough  to  be  funded.  Such  grant 
condition  may  provide  an  IHA  up  to  14 
calendar  days  to  submit  any  identified 
missing  information  in  a  form 


acceptable  to  the  ONAP.  Failure  by  the 
IHA  to  submit  requested  information 
within  the  timeframe  specified  by  the 
ONAP  will  result  in  the  withdrawal  of 
the  grant  offer. 

E.  Rating  Factors  and  Selection  Criteria 
1.  Rating  and  Ranking 

Rating  and  ranking  of  applications 
from  IHAs  for  new  Indian  Housing  units 
will  be  done  in  accordance  with  24  CFR 
950.225.  Applications  from  new  IHAs, 
or,  in  the  case  of  an  umbrella  IHA  that 
has  added  a  new  tribe,  the  application 
from  the  new  tribe,  will  receive  100 
points  (unless  the  new  tribe  is  included 
on  a  multiple  tribe  application  with  a 
tribe  that  has  previously  received 
funding).  If  an  IHA  that  serves  more 
than  one  tribal  government,  or,  in  the 
case  of  Alaska,  more  than  one  village, 
submits  applications  for  housing  units 
in  several  of  the  communities,  each 
application  will  be  treated  separately, 
for  purposes  of  the  number  of  points 
awarded.  Applications  from  umbrella 
IHAs  which  contain  multiple  tribes  on 
one  application  will  be  evaluated  by 
combining  data  for  each  tribe/village 
included  in  the  application.  An 
umbrella  IHA  submitting  an  application 
for  a  new  tribe  along  with  the  tribes  that 
have  been  previously  funded  will  not 
automatically  receive  100  points  but 
will  be  evaluated  on  combined  data 
from  each  tribe/village  included  in  the 
application. 

Newly  created  IHAs  for  tribes  which 
have  previously  received  housing  units 
under  an  umbrella  IHA  shall  not  be 
awarded  100  points  but  scored  as  an 
established  IHA  utilizing  the  best 
available  data  relevant  to  the  tribe’s 
housing  program.  For  each  ONAP 
jurisdiction,  the  rankings  will  be  based 
on  awarding  points  to  each  application 
for  the  following  categories  in 
accordance  with  the  table  of  maximum 
points  available  per  category  by  ONAP 
jurisdictional  area  (see  h.  below): 

a.  The  relative  unmet  IHA  need  for 
housing  units  compared  to  the  other 
eligible  applications  for  that  program 
type  [i.e.,  low  rent  (LR)  or  mutual  help 
(MH)],  based  on  IHA  waiting  lists  and 
the  total  number  of  units  in 
management  and  in  the  development 
pipeline.  There  should  be  a  separate 
waiting  list  for  each  program  type.  This 
need  will  be  meas  ured  for  each  program 
type  by  dividing  the  number  of  families 
on  the  waiting  list,  by  the  IHA’s  total 
number  of  units  in  management  and 
under  development.  If  the  result  of  this 
division  is  greater  than  1.00,  the 
maximum  points  for  this  category  shall 
be  awarded.  Otherwise,  the  result  of  this 
division  shall  be  multiplied  by  the 


maximum  possible  points  available.  If 
the  IHA  has  500  or  more  families  on  the 
waiting  list,  it  is  awarded  the  maximum 
points  available  for  the  category.  If 
questions  arise  regarding  the  veracity  of 
information  on  a  waiting  list,  an  ONAP 
may  request  an  applicant  to  submit 
documentation  supporting  waiting  list 
numbers,  or  may  visit  the  IHA  and 
review  documentation  maintained  by 
the  IHA. 

b.  The  relative  IHA  occupancy  rate 
compared  to  the  occupancy  rates  of 
other  eligible  IHA  applications  for  that 
program  type.  The  occupancy  rate  for  an 
IHA  shall  be  derived  from  Indian 
Housing  data  supplied  by  the  IHA  to 
HUD  with  the  application  for  housing. 
Such  data  shall  include,  by  program 
type:  total  number  of  units  in 
management  (include  homeownership 
units  which  are  paid  off  but  not 
conveyed);  total  number  of  occupied 
units;  and  the  total  number  of  vacant 
units  as  of  September  30, 1996.  For  all 
IHA  projects  in  management,  the  total 
number  of  units  occupied  is  divided  by 
the  total  number  of  units  available, 
multiplied  by  100.  This  occupancy  rate 
for  an  IHA  will  then  be  divided  by  the 
highest  occupancy  rate  of  any  IHA 
(never  to  exceed  97%,  in  any  event), 
and  this  ratio  shall  be  multiplied  by  the 
maximum  points  available  for  the 
category  to  calculate  an  IHA’s  points  for 
this  category.  An  existing  IHA  that  is 
applying  for  a  previously  unfunded 
program  type  will  be  awarded  a  score 
equal  to  the  highest  rated  score  for  this 
factor  in  the  ONAP  jurisdiction 
competition.  A  newly  created  IHA  for  a 
tribe  which  previously  received  housing 
units  under  an  umbrella  IHA  shall  be 
awarded  a  score  based  on  the  units 
within  such  tribe’s  jurisdiction  whether 
or  not  the  ownership  and  management 
of  such  units  have  been  transferred  to 
the  newly  created  IHA. 

c.  Length  of  time  since  the  last  new 
Indian  Housing  Development  grant  was 
approved.  Two  points  will  be  awarded 
for  each  year  since  the  last  grant  award 
up  to  and  including  FY  1995,  up  to  the 
maximum  points  available  under  this 
category.  A  newly  created  IHA  for  a 
tribe  which  previously  received  housing 
units  under  an  umbrella  IHA  shall  be 
awarded  a  score  based  on  the  last  new 
Indian  Housing  Development  grant 
approved  within  such  tribe’s 
jurisdiction.  Units  received  for 
demolition  or  disposition  purposes  will 
not  be  counted  for  rating  and  ranking 
purposes  for  new  Indian  Housing  units 
in  FY  1997.  For  units  awarded  in  FY 
1996  due  to  the  recision  in  FY  1995,  the 
FY  1996  approval  date  will  not  be  used; 
instead  the  latest  approval  date  for  the 
project  or  projects  rescinded  will  b§ 
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used  to  determine  the  last  project 
approval  date. 

d.  Current  IHA  development  and 
physical  improvements  activity.  This 
factor  evaluates  the  IHA’s  performance 
during  the  past  24  months  in  developing 
new  housing  or  maintaining/ improving 
current  housing.  The  ONAP  will 
evaluate  the  IHA’s  performance  in  these 
areas  and  will  award  points  based  upon: 

(i)  Compliance  with  the  requirements 
specified  under  24  CFR  950.207(b); 

(ii)  Compliance  with  Comprehensive 
Grant/modemization  implementation 
schedules; 

(iii)  Effectiveness  of  maintenance 
policies  and  procedures  in  protecting 
physical  assets  of  the  IHA; 

(iv)  Effectiveness  of  the  IHA’s 
development  and  physical 
improvements  contract  administration. 

(v)  Access  for  people  with  disabilities: 

(a)  Compliance  with  504  of  the 
Rehabilitation  Act  of  1973  including 
structural  access  and  integration  of  the 
housing  within  the  larger  community. 

(b)  Efforts  made  by  the  IHA  to 
incorporate  the  standards  for 
“visitability”  in  all  units  (construction 
and  renovation.) 

The  ONAP  will  prepare  written 
support  for  the  number  of  points 
awarded  which  will  be  available  to  the 


IHA  upon  request.  The  ONAP  shall  take 
into  consideration  any  unforeseen 
events  such  as  natural  disasters  or  other 
factors  that  may  have  precluded  the  IHA 
from  meeting  the  criteria  for  this  factor. 

The  maximum  points  available  for  this 
category  are  listed  in  the  table  under  h. 
below.  A  newly  created  IHA  for  a  tribe 
which  previously  received  housing 
units  under  an  umbrella  IHA  shall  be 
awarded  a  score  based  on  the  IHA’s  plan 
for  developing  and  maintaining  the 
units. 

e.  A  bonus  of  up  to  5  points  will  be 
awarded  to  any  application  where  the 
applicant  clearly  demonstrates: 

(i)  Pre-planning  of  activities  (detailed 
in  chapters  1  through  4  of  the  Indian 
Housing  Development  Guide,  7450.1  G, 
issued  July  31, 1996)  which  includes 
site  selection  and  coordination  with 
other  funding  agencies,  utility 
companies,  and  tribal  departments,  or 

(ii)  That  the  applicant  has  identified 
and  selected  sites  for  the  development 
which  result  in  savings  of  not  less  than 
5  percent  of  the  proposed  development 
cost  from  using  existing  utility  systems, 
pre-developed  subdivision  sites,  or 
other  items  documented  by  the 
applicant,  or 

(iii)  Innovative  approaches  to 
development  or  financing  which  will 

Points  Awarded  for  Rating  Factors 


significantly  reduce  the  delivery  time  of 
housing  or  expand  the  number  of 
houses  developed  without  reducing 
quality. 

f.  Program  Coordination.  Applicants 
that  have  demonstrated  coordination 
with  programs  designed  and 
implemented  through  other  tribal  or 
regional  governmental  entities  or 
cooperation  with  non-profit  groups  that 
has  reduced  the  cost  of  services  to  be 
provided;  maximized  the  effective  use 
of  grant  funds;  and/or  addressed  a  broad 
range  of  community-based  assistance 
will  receive  up  to  5  points.  To  be 
eligible  for  the  award  of  points,  the 
applicant  must  provide  in  its 
application  a  narrative  which  describes 
its  efforts  and  success  in  coordinating 
community  based  programs  and 
documentation  which  supports  the 
cooperation  and  coordination  of  the 
resources  described. 

g.  Computation.  Scores  for  ranking 
shall  be  carried  out  to  two  decimal 
places  (xx.xx). 

h.  Points  available  for  each  rating 
category.  The  following  table  reflects  the 
maximum  points  available  for  each 
category  for  each  of  the  ONAP 
jurisdictional  areas: 


(a) 

Need  -» 

(b) 

Occupancy 

(c) 

Time 

(d) 

Workload 

Eastem/Woodlands  . 

30 

20 

20 

30 

Southern  Plains  . 

35 

10 

25 

30 

Northern  Rains . 

25 

10 

20 

45 

Southwest  . 

40 

20 

20 

20 

Northwest . 

10 

10 

20 

60 

Alaska  . 

40 

20 

20 

20 

F.  Selection  Criteria 


1.  The  ranking  process  will  produce  an  ordered  list  of  IHA  applications  by  ONAP  jurisdiction  that  may  receive 
funding.  The  order  is  established  by  the  total  number  of  points  the  application  received  in  the  rating  process.  If  any 
funds  remain  after  the  initial  funding  cycle- within  the  ONAP  jurisdiction,  the  funds  will  be  provided  to  more  fully 
fund  applications  that  were  reduced  due  to  the  Units  Award  table  shown  below.  (Note:  in  those  cases  where  applications 
have  already  been  approved  for  demolition  or  disposition,  funds  will  be  provided  before  the  funding  decisions  are 
made  under  this  NOFA.) 

2.  The  number  of  units  awarded  shall  be  based  upon  the  following  table  to  ensure  a  more  equitable  distribution 
and  meaningful  competition  based  on  need.  Exceptions  to  the  maximum  number  of  units  awarded  based  on  the  table 
may  be  made  and  approved  by  the  ONAP  Administrator  for  the  following  reasons:  1.  Equalization  of  units  awarded 
to  IHAs  with  similar  scores  2.  adjustments  to  assure  the  award  of  reasonably  sized  projects  to  all  IHAs  above  a  minimum 
score  determined  by  the  ONAP. 


Waiting  list  by  program  type 

Eastem/Wood¬ 

lands 

Southern 

Rains 

Northern 

Rains 

Southwest 

Northwest 

Alaska 

1 ,000  and  above . 

110 

50 

20 

240 

5 

20 

750  to  999  . 

85 

50 

20 

160 

5 

20 

500  to  749  . 

65 

50 

20 

120 

25 

20 

400  to  499  . 

50 

40 

20 

80 

20 

20 

300  to  399  . 

40 

30 

20 

60 

15 

20 

200  to  299  . 

-  35 

20 

20 

40 

10 

20 

199  and  fewer . 

25 

10 

20 

25 

5 

20 
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3.  Tie  breaker.  In  the  case  of  ties, 
priority  will  be  given  to  the  application 
that  has  the  highest  scoring  under  the 
Current  IHA  development  and  physical 
improvements  activity  rating  criterion 
(I.E.l.d.). 

II.  Other  Matters 

A.  Accountability  in  the  Provision  of 
HUD  Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  final  rule  codified  at  24  CFR 
part  4,  subpart  A,  published  on  April  1, 
1996  (61  FR  1448),  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14, 1992,  HUD  published,  at  57 
FR  1942,  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD’s  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15. 

B.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD’s  regulation  implementing 
section  103  of  the  HUD  Reform  Act, 
codified  as  24  CFR  part  4,  applies  to  the 


funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  part 
4  from  providing  advance  information 
to  any  person  (other  than  persons 
authorized  to  receive  such  information) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  (202)  708- 
3815  (voice),  (202)  708-1112  (TTY). 
(These  are  not  toll-free  numbers.)  For 
HUD  employees  who  have  specific 
program  questions,  the  employee  should 
contact  the  appropriate  Field  Office 
Counsel  or  Headquarters  Counsel  for  the 
program  to  which  the  question  pertains. 

C.  Lobbying 

Section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  hereafter  referred  to 
as  the  “Byrd  Amendment,”  prohibits 
grantees  from  using  any  federally 
appropriated  funds  to  influence  federal 
employees,  members  of  Congress,  and 
congressional  staff  regarding  specific 
grants  or  contracts.  The  Department  has 
determined  that  the  requirements  of  the 
Byrd  Amendment  do  not  apply  to  IHAs 
established  by  a  tribal  government 
exercising  its  sovereign  powers  with 
respect  to  expenditures  specifically 
permitted  by  other  Federal  law.  The 
Byrd  Amendment  requires  all  IHAs 
established  under  state  law  to  submit 
the  following  documents  for 
applications  for  grants  exceeding 
$100,000. 

Certification.  A  certification  that  no 
federally  appropriated  funds  will  be 
used  for  lobbying  purposes.  The 
certification  shall  be  submitted  on  the 
Form  entitled  “Certification  for 
Contracts,  Grants,  Loans  and 

document 
disclosing  any  lobbying  activities  (on 
Standard  Form — LLI„  “Disclosure  of 
Lobbying  Activities”)  where  any  funds 
other  than  federally  appropriated  funds 
will  be  or  have  been  used  to  influence 
federal  employees,  members  of 
Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 

D.  Conversions 

During  the  first  24  months  after 
Program  Reservation,  project  conversion 


Cooperative  Agreements. 
Disclosure  Document,  t 


between  program  type  (LR  or  MH)  may 
only  be  approved  by  HUD  where: 

1.  An  IHA  submitted  projects  for 
mutual  help  (MH)  and  low  rent  (LR), 
each  scored  high  enough  to  be  funded, 
and  the  IHA  has  the  waiting  list  to 
support  the  conversion,  or 

2.  If  only  one  application  was 
submitted  and  approved,  the 
application  upon  re-ranking  in  the  other 
program  has  to  score  at  least  0.01  higher 
than  the  number  of  points  achieved  by 
the  highest  rated  application  from  any 
IHA  which  was  not  funded.  If  neither 
circumstance  exists,  the  request  to 
convert  will  not  be  approved. 

E.  Errors  in  Ranking  and  Rating  Fiscal 
Year  1996 

1.  Errors  made  by  an  ONAP  during 
the  1996  fiscal  year  rating  and  ranking 
that  resulted  in  a  change  of  rank  order 
detrimental  to  an  IHA  may  be  corrected 
as  follows: 

a.  The  ONAP  will  construct  a 
hypothetical  distribution  that  would 
have  existed  if  the  error  had  not  been 
made,  and 

b.  The  ONAP  will  determine  what  the 
unit  award/funding  would  have  been  for 
the  IHA  subject  to  the  funds  that  were 
available  at  the  time. 

2.  Remedial  action  will  be  taken  for 
errors  made  by  an  ONAP  as  follows: 

a.  The  ONAP  will  deduct  any  funds 
needed  from  the  FY  1997  fair  share 
assigned  to  that  ONAP  before  any  FY 
1997  rating  and  rankings  are  completed. 

b.  A  correction  of  an  error  for  an  IHA 
will  not  adversely  affect  the  IHA 
participation  in  the  FY  1997  rating  and 
ranking  process.  The  IHA’s  application 
will  be  rated  and  ranked  on  the  same 
basis  as  other  applications  and  as  if  no 
error  was  made. 

F.  Moderate  Design 

Housing  developed  under  the  Indian 
Housing  Program  is  subject  to  24  CFR 
950.255(c)  which  requires  IHAs  to  select 
a  moderate  design  standard.  The 
definition  of  moderate  design  will  vary 
between  marketplaces;  however,  in 
adopting  design  standards,  IHAs  are  to 
be  guided  by  the  following:  Moderate 
design  under  the  Indian  Housing 
Program  will  result  in  a  housing  unit  of 
a  size  and  with  amenities  consistent 
with  housing  offered  for  sale  in  the 
general  geographic  area  of  the  IHA’s 
jurisdiction  to  buyers  who  are  either 
first  time  homebuyers  or  who  are  at  or 
below  the  median  income  for  the  area. 
Additionally,  houses  developed  shall  be 
of  a  consistent  square  footage  and  with 
amenities  of  like  sized  (number  of 
bedrooms)  units  within  the  project.  The 
cost  to  design  and  construct  individual 
homes  in  any  project  may  not  deviate 
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more  than  10  percent  from  the  average 
cost  of  a  home  in  the  same  development 
without  approval  from  HUD.  Any  such 
approval  will  be  based  on  site  costs, 
special  disability  related  accessories  or 
for  costs  beyond  the  control  of  the  IHA. 
Approval  will  not  be  granted  if  there  are 
unnecessary  design  features. 
Notwithstanding  the  moderate  design 
standard  adopted  by  the  IHA,  houses 
developed  under  this  NOFA  must 
comply  with  the  total  development  cost 
(TDC)  limitations  published 
periodically  by  HUD.  The  most  recent 
TDC  limitations  were  provided  by 
Notice  PIH  96-26  (HUD)  issued  on  May 
15, 1996. 

G.  Environment 

This  NOFA  provides  funding  under, 
and  does  not  alter  environmental 
requirements  of  24  CFR  part  950,  a 
regulation  that  was  previously 
published  in  the  Federal  Register,  and 
this  NOFA  specifically  refers  below  to 
the  environmental  review  provisions  of 
part  950.  Therefore,  in  accordance  with 
24  CFR  50.19(c)(5),  the  issuance  of  this 
NOFA  is  categorically  excluded  from 
preparation  of  a  Finding  of  No 
Significant  Impact  under  the  National 


Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321). 

For  individual  development  projects, 
the  IHA  must  comply  with  the 
environmental  review  procedures  in  24 
CFR  part  58,  including  the  limitation  in 
section  58.22  on  committing  or 
expending  funds  before  environmental 
clearance,  in  accordance  with  24  CFR 
950.247  and  950.120(a). 

H.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  does  not 
have  “federalism  implications”  because 
it  does  not  have  substantial  direct 
effects  on  the  States  (including  their 
political  subdivisions),  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  NOFA  only 
announces  the  availability  of  FY  1997 
funding  for  the  development  of  new 
Indian  Housing  units  and  provides  the 
applicable  criteria,  processing 
requirements  and  action  timetable. 

I.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 

Appendix  1 


Order  12606,  the  Family,  has 
determined  that  this  NOFA  has 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being  only  to  the  extent  that  the 
selected  IHA  applications  will  fund  new 
Indiem  Housing  units.  Since  the 
potential  impact  on  the  family  is 
considered  beneficial,  no  further  review 
under  the  Order  is  necessary. 

/.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.850 

K.  Other  Federal  Requirements 

In  order  to  be  eligible  for  funding, 
activities  must  be  in  compliance  with 
Section  504  of  the  Rehabilitation  Act  of 
1973  and  implementing  regulations  at 
24  CFR  8,  Fair  Housing  Act  and 
implementing  regulation?  and  the 
Americans  with  Disabilities  Act  (ADA), 
as  applicable. 

Dated:  April  14, 1997. 

Kevin  E.  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 


Tribes  &  IHAs  location 


East  of  the  Mississippi  River  (including  all  of  Minnesota)  and  Iowa:  Mo¬ 
hammed  Rahmah  e-mail:  mohammed _ m. _ rahmah@hud.gov. 


Louisiana,  Missouri,  Kansas,  Oklahoma,  and  Texas  except  for  Ysleta 
del  Sur:  Sherry  Hunt  e-mail:  sherry_c._hunt@hud.gov. 

Colorado,  Montana,  Nebraska,  North  Dakota,  South  Dakota,  Utah  and 
Wyoming:  Ann  Roman  e-mail:  carol _ a._roman@hud.gov. 

Arizona,  California,  and  Nevada:  Barbara  Byestewa  e-mail:  bar- 
bara_a._byestewa@hud.gov. 


ONAP  addresses 


Eastern/Woodlands  Office  of  Native  American  Programs,  5P,  Metcalfe 
Federal  Building,  77  West  Jackson  Boulevard,  Chicago,  Illinois 
60604-3507,  (312)  886-4532  or  (800)  735-3239,  TTY  Numbers:  1- 
800-927-9275  or  312-886-3741. 

Southern  Plains  Office  of  Native  American  Programs,  6.IPI,  500  W. 
Main,  Suite  400,  Oklahoma  City,  Oklahoma  73102,  (405)  553-7545, 
TTY  Numbers:  (405)  231-4181  or  (405)  231^1891. 

Northern  Plains  Office  of  Native  American  Programs,  8P,  First  Inter¬ 
state  Tower  North,  633  17th  Street  Denver,  Co  80202-3607,  (303) 
672-5465,  TTY  Number  (303)  672-5248. 

Southwest  Office  of  Native  American  Programs,  9EPID,  Two  Arizona 
Center,  400  North  Fifth  Street,  Suite  1650,  Phoenix,  Arizona  85004- 
2361,  (602)  379-4143,  TTY  Number  (602)  379-4461, 


New  Mexico  and  Ysleta  del  Sur  in  Texas:  Johnny  Cata  e-mail:  john¬ 
ny _ j._cata@hud.gov. 

Idaho,  Oregon  and  Washington:  Dan  Gough  e-mail:  dan- 
iel_gough@hud.gov. 

Alaska:  Donna  Hartley  e-mail:  donna_hartley@hud.gov . 


Albuquerque  Division  of  Native  American  Programs,  9EPIDI,  Albuquer¬ 
que  Plaza,  201  3rd  Street  N.W.  Suite  1830,  Albuquerque,  New  Mex¬ 
ico  87102-3368,  (505)  766-1372,  TTY  Number  None. 

Northwest  Office  of  Native  American  Programs,  10PI,  909  First  Ave¬ 
nue,  Suite  300,  Seattle,  Washington  98104-1000.  (206)  220-5273, 
TTY  Number  (206)  220-5185. 

Alaska  Office  of  Native  American  Programs,  10.1  PI,  949  East  36th  Av¬ 
enue.  Suite  401,  Anchorage,  Alaska  99508-4399,  (907)  271^*625, 
TTY  Number  (907)  271-4328. 


Appendix  2 — New  Indian  Housing 
Development  Application  Submission 
Checklist 

Note:  Certain  submission  requirements 
listed  on  the  following  checklist  are  included 
on  the  application  form  HUD-52730.  It  is  the 
responsibility  of  the  IHA  to  assure  that  all 
submission  requirements  of  the  checklist  are 
met  whether  through  the  application  form  or 
by  separate  submittal: 


1.  Application  Form  HUD-52730: 

_ Complete  application  on  Form  HUD- 

52730  (5/94). 

_ Attach  all  exhibits  and  tables  as 

required. 

2.  IHA  Resolution(s):  each  application 
must  be  accompanied  by  an  IHA  Resolution 
which  contains  the  following: 


_ A  statement  that  authorizes  the 

submission  of  the  application  for  units. 

_ A  statement  explaining  how  solid  waste 

disposal  for  the  proposed  development 
will  be  addressed. 

_ A  statement  regarding  the  planned 

access  to  public  utility  services  and  a 
listing  of  any  official  commitment(s)  for 
these  utility  services  for  the  development 
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_  The  IHA  Resolution  must  advise  HUD 

of  any  persons  with  a  pecuniary  interest  in 
v  the  proposed  development.  Persons  with  a 
pecuniary  interest  in  the  development  • 
shall  include  but  not  be  limited  to  any 
developers,  contractors,  and  consultants 
involved  in  the  application,  planning, 
construction,  or  implementation  of  the 
development.  (During  the  period  when  an 
application  is  pending  or  assistance  is 
being  provided,  the  applicant  shall  update 
the  disclosure  required  within  thirty  days 
of  any  substantial  change.) 

3.  Certifications:  Each  application  must 
a  tain  the  following  certifications  provided 
the  Executive  Director  on  IHA  letterhead, 
addition  to  the  certifications  included  on 
rm  HUD-52730  (5/94). 

_  Certification  Regarding  Drug-Free 

Workplace  Requirements  as  directed  by  24 
CFR  24.630(b). 

_  Certification  that  the  IHA  has  complied 

with  all  requirements  of  24  CFR  Part  135, 
which  implements  Section  3  of  the  HUD 
Act' of  1968,  as  amended. 

_  Certification  that  the  IHA  has  complied 

with  Section  504  of  the  Rehabilitation  Act 
of  1973,  the  Americans  with  Disabilities 
Act  and  the  Indian  Civil  Rights  Act  or  Fair 
Housing  Act,  as  applicable. 

4.  Letters:  Each  IHA  application  must  be 
accompanied  by  a  letter  of  support  signed  by 
the  CEO  of  the  general  local  government 
indicating: 

_  Support  for  the  proposed  application 

and  development. 

_  Support  for  the  IHA’s  intent  to  apply 

for  planning  funds  for  the  development. 

_ Where  applicable,  assurance  to  HUD 

that  access  road  needs  will  be  identified  by 
Tribal  Resolution  (with  BLA  concurrence) 
and  entered  on  the  BLA  Indian  Reservation 
Roads  prioritization  schedule  used  by  BLA 
for  resource  allocation  (25  CFR  part  170:  57 
BIAM  4  and  Supplement  4). 


_  Acknowledgement  that  there  is  a  need 

for  the  housing  assistance  applied  for  that 
is  not  being  met  by  private  enterprise. 

_  Assurance  that  there  are,  or  will  be 

available,  public  facilities  and  services 
adequate  to  serve  the  proposed  housing.  (If 
available,  Tribal  support  is  evidenced  by 
attached  letters  from  various  organizations 
that  will  provide  utilities  and  services  to 
the  proposed  housing  units.) 

5.  Supporting  Documentation:  Each 

application  must  be  accompanied  by  the 

following  supporting  documentation: 

_  Disclosure  of  additional  assistance  from 

other  sources  that  will  be  used  in 
association  with  the  project  for  which  the 
applicant  is  seeking  assistance. 

_  Statement  specifying  the  number  of 

eligible  applicant  families  by  program  type 
(LR  or  MH).  The  statement  must  be 
supported  by  a  sufficient  number  of 
current  applications  from  eligible  families 
maintained  by  the  IHA. 

_  A  table  reflecting  by  program  type:  the 

total  number  of  units  in  management 
(include  homeownership  units  which  are 
paid  off  but  not  conveyed),  number  of  units 
occupied,  and  the  number  of  vacant  units 
as  of  September  30, 1996. 

6.  Items  That  Should  be  Submitted,  If  Not 

Previously  Submitted: 

_  Certified  Copy  of  the  Transcript  of 

Proceedings  containing  the  IHA  Resolution 
pursuant  to  which  the  Application  is  being 
made. 

_  IHA  Organization  Transcript  or  General 

Certificate. 

_  Tribal  Ordinance 

7.  Optional  Items: 

_  Cooperation  Agreements.  Where  the 

provisions  of  the  necessary  local 
government  cooperation  are  not  contained 
in  the  ordinance  or  other  enactment 
creating  the  IHA,  the  IHA  is  required  to 
execute  a  cooperation  agreement(s)  for  the 
location  involved,  which  is  sufficient  to 


cover  the  number  of  units  in  the 
application.  The  cooperation  agreement 
may  be  submitted  with  the  application  but 
shall  be  submitted  before  HUD  may  enter 
into  an  Annual  Contributions  Contract  (or 
amendment  thereto)  for  funds  in  excess  of 
planning  needs  of  the  project. 

8.  Force  Account.  To  enable  the  Field 
Office  of  Native  American  Programs  to  make 
an  initial  determination  of  the  viability  of  the 
proposal,  there  are  additional  submission 
requirements  for  the  application,  including: 
_  IHA  justification  for  HUD  approval  of 

the  force  account  method,  pursuant  to  24 
CFR  950.215(b). 

_  IHA  or  Tribal  resolution  agreeing  to 

cover  any  costs  in  excess  of  the  HUD- 
approved  estimated  construction  cost. 

_ _  Evidence  that  either  the  IHA  or  Tribe 

has  the  resources  to  cover  such  excess 
costs. 

_  An  action  plan  as  outlined  in  the  Indian 

Housing  Development  Guidebook,  Chapter 
11,  Section  11-4,  page  11-6. 

9.  Special  submittal  requirements  for  state 
created1  IHAs  for  non-Federally  recognized 
tribes: 

_  Certification,  signed  by  the  Chairman  of 

the  IHA  Board  of  Commissioners  stating 
that  sites  selected  or  to  be  selected  are 
within  the  IHA’s  area  of  operation. 

_  Supporting  documentation  including 

maps,  state  laws  and  local  ordinances,  and 
other  relevant  information  which 
documents  the  IHA’s  area  of  operation,  i.e., 
defined  geographic  boundaries  which  have 
a  significant  concentration  of  Indian 
families  who  are  not  eligible  to  be  served 
by  a  public  housing  authority  or  tribally 
created  IHA  and  have  a  bona  fide  historic 
presence  or  connection  with  the  land,  as 
recognized  by  the  Federal  Government  or 
a  state. 

(FR  Doc.  97-1CS39  Filed  4-23-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  91 

[Docket  No.  28831;  Special  Federal  Aviation 
Regulation  (SFAR)  No.  79] 

RIN  2120-AG24 

Prohibition  Against  Certain  Flights 
Within  the  Right  Information  Region  of 
the  Democratic  People’s  Republic  of 
Korea  (DPRK) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  prohibits  certain 
flight  operations  within  the  airspace 
controlled  by  the  Democratic  People’s 
Republic  of  Korea  (DPRK)  by  any  United 
States  air  carrier  or  commercial 
operator,  by  any  person  exercising  the 
privileges  of  an  airman  certificate  issued 
by  the  FAA,  except  such  persons 
operating  U.S.-registered  aircraft  for  a 
foreign  air  carrier;  or  by  an  operator 
using  an  aircraft  registered  in  the  United 
States  unless  the  operator  of  such 
aircraft  is  a  foreign  air  carrier.  The 
DPRK  is  opening  its  airspace  to  routine 
international  overflights.  On  April  7, 
1997,  the  U.S.  Government  lifted  its 
prohibition  on  the  payment  of  overflight 
fees  to  the  DPRK,  effectively  opening 
the  airspace  to  U.S.  operators.  However, 
pending  the  resolution  of  outstanding 
questions  related  to  safety  of  flight 
operations  in  the  area,  the  FAA  will 
maintain  a  prohibition  on  certain  flight 
operations  within  the  Pyongyang  Flight 
Information  Region  (FIR).  The 
combination  of  the  DPRK’s  military 
capabilities,  rules  of  engagement,  and 
inexperience  in  managing  international 
civil  aircraft  poses  a  threat  to  civil 
aircraft  in  certain  areas  of  the 
Pyongyang  FIR.  As  a  result,  the  FAA  is 
prohibiting  certain  flight  operations  in 
the  Pyongyang  FIR.  The  FAA  will 
consider  authorizing  U.S.  flight 
operations  east  of  132  degrees  east 
longitude  following  the  review  of 
applicable  safety  information  received 
from  the  DPRK  and  an  FAA 
determination  that  the  proper  level  of 
safety  for  the  overflights  can  be  assured. 
DATES:  This  SFAR  is  effective  April  18, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Lane,  Airspace  and  Air  Traffic 
Law  Branch,  AGC-230,  or  Mark  W. 
Bury,  International  Affairs  and  Legal 
Policy  Staff,  AGC-7,  Office  of  the  Chief 
Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  267-3515. 


SUPPLEMENTARY  INFORMATION: 

Availability  of  Document 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Register’s  electronic  bulletin 
board  service  (telephone:  202-512- 
1661),  or  the  FAA’s  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  800- 
FAA-ARAC). 

Internet  users  may  reach  the  FAA’s 
web  page  at  http://www.faa.gov  or  the 
Federal  Register’s  webpage  at  http:// 

www.access.gpo.gov/su _ docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  SFAR  number  or  docket 
number  of  this  document. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rules  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  that  describes  the  application 
procedure. 

Background 

The  DPRK  is  opening  its  airspace  to 
routine  international  overflights.  The  ~ 
Office  of  Foreign  Assets  Control 
(OF AC),  Department  of  Treasury,  had 
prohibited  the  payment  of  overflight 
fees  to  the  DPRK,  effectively  closing 
DPRK  airspace  to  U.S.  operators.  On 
April  7, 1997,  the  U.S.  government 
lifted  the  prohibition  against  the 
payment  of  overflight  fees  to  the  DPRK. 
However,  because  of  the  following 
concerns,  the  FAA  has  determined  that 
immediate  action  is  necessary  to 
prohibit  certain  flight  operations  within 
DPRK  airspace. 

The  Federal  Aviation  Administration 
(FAA)  is  responsible  for  the  safety  of 
flight  in  the  United  States  and  for  the 
safety  of  U.S.-registered  aircraft  and  U.S. 
operators  throughout  the  world.  Section 
40101(d)(1)  of  Title  49,  United  Stafes 
Code,  requires  the  Administrator  of  the 
FAA  to  consider  the  regulation  of  air 
commerce  in  a  manner  that  best 
promotes  safety  and  fulfills  the 
requirements  of  national  security  as 
being  in  the  public  interest.  Section 
44701(a)  of  Title  49,  United  States  Code, 
provides  the  FAA  with  broad  authority 
to  carry  out  this  policy  by  prescribing 


regulations  governing  the  practices, 
methods,  and  procedures  necessary  to 
ensure  safety  in  air  commerce. 

In  the  exercise  of  these  statutory 
responsibilities,  the  FAA  has 
determined  that  the  combination  of 
various  factors  in  the  DPRK  poses  a 
potential  threat  to  civil  aircraft  flying 
through  the  Pyongyang  FIR.  Tensions  on 
the  Korean  peninsula  occasionally  run 
high,  and  as  a  result  the  DPRK 
maintains  a  high  state  of  military 
readiness.  The  DPRK  military  has 
emphasized  the  air  defense  of  the 
Korean  demilitarized  zone  (DMZ)  and  of 
areas  further  removed  from  the  DMZ, 
particularly  the  capital  city,  Pyongyang. 
The  DPRK  air  defense  system  includes 
modern  surface-to-air  missile  systems 
and  interceptor  aircraft  capable  of 
engaging  aircraft  at  cruising  altitudes. 
The  FAA  has  been  unable  to  determine 
the  current  level  of  coordination  and 
cooperation  between  civil  air  traffic 
authorities  and  air  defense  commanders 
for  civil  aircraft  overflights,  including 
military  rules  of  engagement  if  an 
aircraft  strays  from  its  assigned  flight 
route.  Any  lack  of  coordination  presents 
a  risk  that  civil  aircraft  operating  in  the 
Pyongyang  FIR  west  of  132  degrees  east 
longitude  could  be  misidentified  as  a 
threat  by  the  DPRK. 

Given  the  DPRK’s  air  defense 
capabilities,  including  its  rules  of 
engagement  and  limited  capability  to 
distinguish  between  military  and  civil 
aircraft,  the  FAA  has  determined  that 
civil  aircraft  operating  in  the  Pyongyang 
FIR  west  of  132  degrees  east  longitude 
could  be  misidentified  and 
inadvertently  engaged  by  the  DPRK. 

This  potential  threat  justifies  the 
imposition  of  certain  measures  on  U.S. 
flight  operations  to  ensure  the  safety  of 
U.S.-registered  aircraft  and  operators 
considering  flight  operations  in  the 
Pyongyang  FIR  west  of  132  degrees  east 
longitude. 

Further,  since  the  FAA  has  not  yet 
reviewed  all  applicable  safety 
information  provided  by  the  DPRK  and 
necessary  for  operators  to  meet 
international  safety  standards 
prescribed  by  the  International  Civil 
Aviation  Organization,  it  has  not 
determined  that  the  proper  level  of 
operational  overflight  safety  can  be 
assured  east  of  132  degrees  east 
longitude.  Remaining  issues  for  review 
include  differences  from  ICAO 
standards,  if  any;  search  and  rescue 
capabilities  and  procedures;  DPRK 
military  pilot  training  in  the  proper  civil 
aircraft  intercept  procedures;  and 
communications  links  other  than  air- 
ground  communication.  The  FAA  also 
needs  to  publish  related  information  for 
its  International  Flight  Information 
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Manual.  Once  this  information  is 
reviewed  and  published,  the  FAA  is 
prepared  to  amend  this  SFAR  as 
warranted  to  permit  flights  east  of  132 
degrees  east  longitude  and  to  publish  a 
Notice  to  Airmen  (NOT AM)  indicating 
that  such  flights  are  permitted  and 
where  to  find  the  information  supplied 
by  the  DPRK. 

Prohibition  Against  Certain  Flights 
Within  the  Flight  Information  Region  of 
the  Democratic  People’s  Repnblic  of 
Korea  (DPRK) 

On  the  basis  of  the  information  above, 
and  in  furtherance  of  my 
responsibilities  to  promote  the  safety  of 
flight  of  civil  aircraft  in  air  commerce, 

I  have  determined  that  immediate  action 
by  the  FAA  is  required  to  ensure  there 
is  no  damage  to  or  loss  of  U.S.-registered 
aircraft  or  injury  to  U.S.  operators 
conducting  flights  through  the 
Pyongyang  FIR.  I  find  that  the  current 
air  defense  capabilities  in  the  DPRK,  as 
well  as  the  need  to  review  safety 
information  from  the  DPRK  necessary  to 
determine  the  proper  level  of 
operational  overflight  safety,  presents  a 
potential  hazard  to  the  operation  of  civil 
aircraft  in  the  Pyongyang  FIR. 
Accordingly,  I  am  ordering  a  prohibition 
of  flight  operations  within  the 
Pyongyang  FIR  by  any  U.S.  carrier  or 
commercial  operator;  by  any  person 
exercising  the  privileges  of  an  airman 
certificate  issued  by  the  FAA,  except 
persons  operating  U.S-registereci  aircraft 
for  a  foreign  air  carrier;  or  by  an 
operator  using  an  aircraft  registered  in 
the  United  States  unless  the  operator  of 
such  aircraft  is  a  foreign  air  carrier.  The 
FAA  will  amend  this  SFAR  to  permit 
flight  operations  east  of  132  degrees  east 
longitude  once  it  evaluates  certain 
information  from  the  DPRK  and 
determines  that  the  proper  level  of 
operational  overflight  safety  can  be 
assured.  The  flight  prohibition  is 
necessary  to  prevent  an  undue  hazard  to 
U.S-registered  aircraft  and  to  protect 
persons  on  board  such  aircraft. 
Operations  approved  by  the 
Administrator,  or  by  another  agency  of 
the  United  States  Government  with  FAA 
approval,  and  certain  emergency 
operations  shall  be  excepted  from  the 
prohibition. 

Because  the  circumstances  described 
in  this  notice  warrant  immediate  action 
by  the  FAA  to  maintain  the  safety  of 
flight,  I  also  find  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  contrary  to  the  public 
interest.  Further,  I  find  that  good  cause 
exists  for  making  this  rule  effective 
immediately  upon  issuance.  I  also  find 
that  this  action  is  fully  consistent  with 
my  obligations  under  49  U.S.C. 


40105(b)(1)(A)  to  ensure  that  I  exercise 
my  duties  consistently  with  the 
obligations  of  the  United  States  under 
international  agreements.  The 
Department  of  State  has  been  advised  of, 
and  has  no  objection  to,  the  action  taken 
herein. 

This  rule  shall  remain  effective  until 
further  notice. 

Regulatory  Evaluation 

Benefits 

This  regulation  will  generate  potential 
benefits  in  the  form  of  ensuring  that  the 
current  acceptable  level  of  safety 
continues  for  U.S.  commercial  air 
carriers  and  other  operators.  Since  this 
action  is  promulgated  prior  to  the 
occurrence  of  a  serious  incident 
resulting  in  loss  of  life  or  damage  to  or 
destruction  of  property,  there  are  no 
statistics  from  which  a  quantitative 
estimate  of  benefits  can  be  derived. 

Costs 

The  SFAR  will  impose  a  potential 
incremental  cost  of  compliance  in  the 
form  of  the  circumnavigation  (including 
the  additional  time  for  preflight 
planning)  of  the  Pyongyang  FIR.  Based 
on  information  available  to  informed 
FAA  personnel,  there  are  no  U.S.  air 
carriers  or  commercial  operators 
currently  conducting  revenue  flights 
within  the  Pyongyang  FIR,  and  therefore 
none  that  will  be  adversely  affected  by 
this  action. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  would  have 
“significant  economic  impact  on  a 
substantial  number  of  small  entities.” 
FAA  Order  2100.14A  outlines  the  FAA’s 
procedures  and  criteria  for 
implementing  the  RFA.  The  FAA  has 
determined  that  none  of  the  U.S.  air 
carriers  affected  by  the  SFAR  are  “small 
entities”  as  defined  by  FAA  Order 
2100.14A.  Thus,  the  SFAR  would  not 
impose  a  “significant  economic  impact 
on  a  substantial  number  of  small 
entities.” 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507  et  seq.). 

International  Trade  Impact  Assessment 

This  final  rule  could  have  an  impact 
on  the  international  flights  of  U.S.  air 


carriers  and  commercial  operators 
because  it  will  restrict  their  ability  to  fly 
through  the  Pyongyang  FIR  and 
therefore  may  impose  additional  costs 
relating  to  the  circumnavigation  of  this 
airspace.  This  final  rule,  however,  will 
not  restrict  the  ability  of  foreign  air 
carriers  to  fly  through  the  Pyongyang 
FIR  (unless  they  are  carrying  passengers 
under  a  code-share  arrangement  with  a 
U.S.  carrier).  Given  the  narrow  scope  of 
this  rule,  it  will  not  eliminate  existing 
or  create  additional  barriers  to  the  sale 
of  foreign  aviation  products  in  the 
United  States  or  to  the  sale  of  U.S. 
aviation  products  and  Services  in 
foreign  countries. 

Federalism  Determination 

The  SFAR  set  forth  herein  will  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30, 1987),  it  is 
determined  that  this  regulation  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

Conclusion 

For  the  reasons  set  forth  above,  FAA 
has  determined  that  this  action  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866.  This  action  is 
considered  a  "significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  The 
FAA  has  determined  that  none  of  the 
U.S.  air  carriers  affected  by  the  SFAR 
are  “small  entities”  as  defined  by  FAA 
Order  2100.14A.  Thus,  the  FAA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft,  Airmen,  Airports,  Air  traffic 
control.  Aviation  safety.  Freight, 
Democratic  People’s  Republic  of  Korea. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  part  91  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113, 
40120,  44101, 44111, 44701,  44709,  44711, 
44712, 44715, 44716, 44717, 44722,  46306, 
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46315, 46316,  46502,  46504,  46506-46507, 
47122,  47508,  47528-^17531. 

2.  Special  Federal  Aviation 
Regulation  (SFAR)  No.  79  is  added  to 
read  as  follows: 

Special  Federal  Aviation  Regulation  (SFAR) 
No.  79 — Prohibition  Against  Certain  Flights 
Within  the  Flight  Information  Region  (FIR) 
of  the  Democratic  People's  Republic  of 
Korea  (DPRK). 

1.  Applicability.  This  rule  applies  to  the 
following  persons: 

(a)  All  U.S.  air  carriers  or  commercial 
operators. 

(b)  All  persons  exercising  the  privileges  of 
an  airman  certificate  issued  by  the  FAA, 
except  such  persons  operating  U.S.-registered 
aircraft  for  a  foreign  air  carrier. 

(c)  All  operators  of  aircraft  registered  in  the 
United  States  except  where  the  operator  of 
such  aircraft  is  a  foreign  air  carrier. 


2.  Flight  Prohibition,  (a)  Except  as  provided 
in  paragraphs  2(b),  3,  and  4  of  this  SFAR,  no 
person  described  in  paragraph  1  may  conduct 
flight  operations  through  the  Pyongyang  FIR. 

(bj  Flight  operations  within  the  Pyongyang 
FIR  east  of  132  degrees  east  longitude  are 
prohibited  until  the  FAA  determines,  based 
on  information  from  the  DPRK  civil  aviation 
authority,  that  the  proper  level  of  operational 
overflight  safety  can  be  assured.  The  FAA 
will  amend  this  SFAR  and  publish  a  notice 
to  airmen  (NOT AM)  to  permit  flights  east  of 
132  degrees  east  longitude  once  this 
determination  is  made. 

3.  Permitted  operations.  This  SFAR  does 
not  prohibit  persons  described  in  paragraph 
1  from  conducting  flight  operations  within 
the  Pyongyang  FIR  where  such  operations  are 
authorized  either  by  exemption  issued  by  the 
Administrator  or  by  another  agency  of  the 
United  States  Government  with  FAA 
approval. 

4.  Emergency  situations.  In  an  emergency 
that  requires  immediate  decision  and  action 


for  the  safety  of  the  flight,  the  pilot  in 
command  on  an  aircraft  may  deviate  from 
this  SFAR  to  the  extent  required  by  that 
emergency.  Except  for  U.S.  air  carriers  and 
commercial  operators  that  are  subject  to  the 
requirements  of  14  CFR  parts  121, 125,  or 
135,  each  person  who  deviates  from  this  rule 
shall,  within  ten  (10)  days  of  the  deviation, 
excluding  Saturdays,  Sundays,  and  Federal 
holidays,  submit  to  the  nearest  FAA  Flight 
Standards  District  Office  a  complete  report  of 
the  operations  of  the  aircraft  involved  in  the 
deviation,  including  a  description  of  the 
deviation  and  the  reasons  therefore. 

5.  Expiration.  This  Special  Federal 
Aviation  Regulation  No.  79  will  remain  in 
effect  until  further  notice. 

Issued  in  Washington,  DC,  on  April  18, 
1997. 

Barry  L.  Valentine, 

Acting  Administrator. 

[FR  Doc.  97-10631  Filed  4-23-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  24,  25,  30, 200, 201, 202, 
203, 206, 241, 266  and  3500 

[Docket  No.  FR-4106-F-01] 

RM  2502-AG78 

Approval  of  Lending  Institutions  and 
Mortgagees  Streamlining;  Final  Rule 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
regulations  at  24  CFR  part  202  relating 
to  the  Approval  of  Lending  Institutions 
and  Mortgagees.  In  an  effort  to  comply 
with  the  President’s  regulatory  reform 
initiatives,  these  amendments 
streamline  part  202  by  removing 
provisions  that  are  duplicative  and 
unnecessary  and  by  simplifying  the 
organization  of  text  that  is  being 
retained.  It  is  not  the  purpose  of  this 
rule  to  introduce  substantive  changes, 
and  none  have  been  made. 

EFFECTIVE  DATE:  May  27,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  S.  Herbert,  Director,  Lender 
Approval  and  Recertification  Division, 
Office  of  Lender  Activities  and  Program 
Compliance,  Room  B-133-P3214, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SVV, 
Washington,  DC  20410.  Telephone: 

(202)  708-3976.  (This  is  not  a  toll-free 
number.)  For  hearing-  and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  On  March 
4, 1995,  President  Clinton  issued  a 
memorandum  to  all  Federal 
departments  and  agencies  regarding 
regulatory  reinvention.  In  response  to 
this  memorandum,  the  Department  of 
Housing  and  Urban  Development  (HUD) 
conducted  a  page-by-page  review  of  its 
regulations  to  determine  which  could  be 
eliminated,  consolidated,  or  otherwise 
improved.  HUD  has  determined  that 
part  202,  setting  forth  regulations  for  the 
Approval  of  Lending  Institutions  and 
Mortgagees,  can  be  streamlined  by 
combining  many  provisions  of  its 
subparts  A  and  B  in  order  to  remove 


provisions  which  are  duplicative  and 
need  not  be  repeated.  As  a  result  of  this 
streamlining,  general  provisions  that 
had  been  set  forth  separately  for  Title  I 
lenders  and  Title  II  mortgagees  are  now 
consolidated  in  a  new  subpart  A.  A  new 
subpart  B  contains  provisions  specific  to 
each  of  the  five  classes  of  institutions 
that  are  eligible  for  approval  as  a  lender 
or  mortgagee,  or  both.  Last  is  a  new 
subpart  C  that  contains  provisions 
uniquely  applicable  to  either  Title  I  or 
Title  II  programs.  Conforming  changes 
have  also  been  made  to  other  parts  of  24 
CFR. 

Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  determines  that  there  is  good 
cause  for  omitting  advance  notice  and 
public  participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest”  (24  CFR  10.1).  HUD  finds  that 
this  rule  falls  within  that  exception. 
These  amendments  merely  remove 
unnecessary  regulatory  provisions.  They 
contain  policy  that  is  already 
established  and  has  been  previously 
expressed,  and  they  in  no  way  affect  the 
substance  of  existing  provisions. 
Solicitation  of  public  comment  is 
therefore  unnecessary. 

Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  streamlines  regulations  by 
removing  unnecessary  provisions.  The  _ 
rule  has  no  adverse  or  disproportionate 
economic  impact  on  small  businesses. 

Environmental  Impact 

This  rulemaking  is  exempt  from  the 
environmental  review  procedures  under 
HUD  regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 


National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  because  of  the 
exemption  under  §  50.19(c)(1)  which 
pertains  to  “the  approval  of  policy 
documents  that  do  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  to  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.”  This 
rulemaking  simply  amends  an  existing 
regulation  by  eliminating  administrative 
provisions  and  does  not  alter  the 
environmental  effect  of  the  regulations 
being  amended. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  does  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  result  from  this  rule 
that  affect  the  relationship  between  the 
Federal  Government  and  State  and  local 
governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  result  from 
promulgation  of  this  rule. 

List  of  Subjects 

24  CFR  Part  24 

Administrative  practice  and 
procedure,  Drug  abuse,  Government 
contracts,  Government  procurement, 
Grant  programs,  Loan  programs, 
Reporting  and  recordkeeping 
requirements. 
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24  CFR  Part  25 

Administrative  practice  and 
procedure.  Loan  programs — housing 
and  community  development, 
Organization  and  functions 
(Government  agencies). 

24  CFR  Part  30 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development,  Loan 
programs — housing  and  community 
development.  Mortgages,  Penalties. 

24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity,  Fair  housing,  Home 
improvement,  Housing  standards, 
Incorporation  by  reference,  Lead 
poisoning,  Loan  programs — housing  and 
community  development.  Minimum 
property  standards,  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies),  Penalties, 
Reporting  and  recordkeeping 
requirements,  Social  security, 
Unemployment  compensation,  Wages. 

24  CFR  Part  201 

Health  facilities,  Historic 
preservation,  Home  improvement,  Loan 
programs — housing  and  community 
development,  Manufactured  homes, 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  202 

Administrative  practice  and 
procedure,  Home  improvement, 
Manufactured  homes,  Mortgage 
insurance,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands,  Loan 
programs — housing  and  community 
development,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  206 

Aged,  Condominiums,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

'  24  CFR  Part  241 

Energy  conservation,  Home 
improvement,  Loan  programs — bousing 
and  community  development.  Mortgage 
insurance,  Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations.  Mortgage 


insurance,  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  3500 

Consumer  protection,  Condominiums, 
Housing,  Mortgages,  Mortgage  servicing, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  in  title  24  of  the  Code  of 
Federal  Regulations,  parts  24,  25,  30, 

200, 201, 202, 203,  206,  241,  266  and 
3500  are  amended  to  read  as  follows: 

PART  24— GOVERNMENT 
DEBARMENT  AND  SUSPENSION  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  citation  for  24  CFR 
part  24  continues  to  read  as  follows: 

Authority:  Executive  Order  12549,  secs. 
5151-5160,  Drug-Free  Workplace  Act  of 
1988,  Pub.  L.  100-690,  Title  V,  Subtitle  D, 

(41  U.S.C.  701  et  seq.);  sec.  7(d),  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  Section  24.110  is  amended  by 
revising  paragraph  (a)(3)(ii)  to  read  as 
follows: 

§24.110  Coverage. 

(a)  *  *  * 

(3)*  *  * 

(ii)  Sanctions  under  this  part  against 
mortgagees  and  lenders  approved  by 
HUD  to  participate  in  Federal  Housing 
Administration  programs  may  be 
initiated  only  with  the  approval  of  the 
Mortgagee  Review  Board. 
***** 

PART  25— MORTGAGEE  REVIEW 
BOARD 

3.  The  authority  citation  for  24  CFR 
part  25  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1708(c),  1708(d), 
1709(s),  and  1735(f>-14;  42  U.S.C  3535(d). 

4.  Section  25.2  is  amended  by  revising 
the  final  sentence  to  read  as  follows: 

§  25.2  Establishment  of  Board. 

*  *  *  With  respect  to  actions  taken 
against  Title  I  lenders  and  loan 
correspondents,  the  Board  may 
redelegate  its  authority  to  take 
administrative  actions  for  failure  to 
remain  in  compliance  with  the 
requirements  for  approval  in  24  CFR 
202. 5(i),  202. 5(n),  202.7(b)(4), 

202.8(b)(1)  and  202.8(b)(3). 

5.  Section  25.3  is  amended  by  revising 
the  definitions  of  “Lender”  and  “Loan 
correspondent”  to  read  as  follows: 

§  25.3  Definitions. 

***** 


Lender.  A  financial  institution  as 
defined  in  paragraphs  (a)  and  (b)  of  the 
definition  of  lender  in  §  202.2  of  this 
title. 

Loan  correspondent.  A  financial 
institution  as  defined  in  paragraph  (c)  of 
the  definition  of  lender  in  §  202.2  of  this 
title. 

***** 

6.  Section  25.9  is  amended  by  revising 
paragraphs  (x)  and  (cc)  to  read  as 
follows: 

§  25.9  Grounds  for  an  administrative 
action. 

***** 

(x)  Failure  to  submit  a  report  required 
under  24  CFR  202.12(c)  within  the  time 
determined  by  the  Commissioner,  or  to 
commence  or  complete  a  plan  for 
corrective  action  under  that  section 
within  the  time  agreed  upon  by  the 
Commissioner. 

***** 

(cc)  Violation  by  a  Title  I  lender  or 
loan  correspondent  of  any  of  the 
applicable  provisions  of  this  section  or 
24  CFR  202.11(a)(2). 
***** 

PART  30 — CIVIL  MONEY  PENALTIES: 
CERTAIN  PROHIBITED  CONDUCT 

7.  The  authority  citation  for  24  CFR 
part  30  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q-l,  1703, 1723i, 
1735f— 14, 1735f— 15;  15  U.S.C.  1717a;  42 
U.S.C  3535(d). 

8.  Section  30.320  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§  30.320  Violations  by  mortgagees  and 
lenders. 

***** 

(k)  Makes  a  payment  that  is 
prohibited  under  24  CFR  202.5(1); 
***** 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

9.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C  1701-1715Z-18;  42 
U.S.C  3535(d). 

10.  Section  200.10  is  revised  to  read 
as  follows: 

§  200.1 0  Lender  requirements. 

The  requirements  set  forth  in  part  202 
of  this  chapter  regarding  approval, 
recertification,  withdrawal  of  approval, 
approval  for  servicing,  report 
requirements  and  conditions  for 
supervised  mortgagees,  nonsupervised 
mortgagees,  investing  mortgagees,  and 
governmental  and  similar  institutions, 
apply  to  these  programs. 


20082  Federal -Register  /  Vol.  62,  No.  79  /  Thursday,  April  24,  1997  /  Rules  and  Regulations 


PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

11.  The  authority  citation  for  24  CFR 
part  201  continues  to  read: 

Authority:  12  U.S.C.  1703;  42  U.S.C  1436a 
and  3535(d). 

§201.10  [Amended] 

12.  Section  201.10  is  amended  to 
remove  the  last  sentence  of  paragraph 

Cg) 

13.  Section  201.20  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

§201.20  Property  improvement  loan 
eligibility. 

(a)*  *  * 

(3)  For  any  property  improvement 
loan  or  combination  of  such  loans  on 
the  same  property  with  a  total  principal 
balance  in  excess  of  $15,000,  the 
borrower  shall  have  equity  in  the 
property  being  improved  at  least  equal 
to  the  loan  amount.  However,  this 
requirement  shall  not  be  applicable  to 
any  loan  originated  by  or  on  behalf  of 
a  governmental  institution  to  provide 
assistance  to  a  low-  or  moderate-income 
family  or  individual.  Acceptable 
procedures  for  determining  the  market 
value  of  the  property  and  evaluating 
whether  the  borrower  has  sufficient 
equity  in  the  property  will  be 
established  by  the  Secretary  and 
published  in  the  Federal  Register. 
***** 

14.  Section  201.26  is  amended  by 
revising  paragraph  (a)(l)(iii)  to  read  as 
follows: 

§  201 .26  Conditions  for  loan 
disbursement 

(a)*  *  * 

(U*  *  * 

(iii)  For  any  loan  or  combination  of 
loans  on  the  same  property  with  a  total 
unpaid  principal  balance  in  excess  of 
$15,000,  the  borrower  has  equity  in  the 
property  being  improved  at  least  equal 
to  the  loan  amount,  except  that  this 
requirement  shall  not  be  applicable  to 
any  loan  originated  by  or  on  behalf  of 
a  governmental  institution  to  provide 
assistance  to  a  low-  or  moderate-income 
family  or  individual. 
***** 

15.  Part  202  is  revised  to  read  as 
follows: 

PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

Subpart  A — General  Requirements 

Sec. 

202.1  Purpose. 

202.2  Definitions. 


202.3  Approval  status  for  lenders  and 
mortgagees. 

202.4  Request  for  determination  of 
compliance. 

202.5  General  approval  standards. 

Subpart  B — Classes  of  Lenders  and 
Mortgagees 

202.6  Supervised  lenders  and  mortgagees. 

202.7  Nonsupervised  lenders  and 
mortgagees. 

202.8  Loan  correspondent  lenders  and 
mortgagees. 

202.9  Investing  lenders  and  mortgagees. 

202.10  Governmental  institutions. 
Government-sponsored  enterprises, 

Public  Housing  Agencies  and  State 
housing  agencies. 

Subpart  C— Title  I  and  Title  II  Specific 
Requirements 

202.11  Title  I. 

202.12  Title  II. 

Authority:  12  U.S.C.  1703, 1709  and  1715b; 
42  U.S.C.  3535(d). 

Subpart  A — General  Requirements 

§  202.1  Purpose. 

This  part  establishes  minimum 
standards  and  requirements  for  approval 
by  the  Secretary  of  lenders  and 
mortgagees  to  participate  in  the  Title  I 
and  Title  Q  programs. 

§202.2  Definitions. 

Act  means  the  National  Housing  Act. 
Claim  means  a  single  family  insured 
mortgage  for  which  the  Secretary  pays 
an  insurance  claim  within  18  months 
after  endorsement  for  insurance. 

Default  means  a  single  family  insured 
mortgage  in  default  for  90  or  more  days 
within  1  year  after  endorsement  for 
insurance. 

Lender  or  Title  I  lender  means  a 
financial  institution  that: 

(a)  Holds  a  valid  Title  I  Contract  of 
Insurance  and  is  approved  by  the 
Secretary  under  this  part  as  a  supervised 
lender  under  §  202.6,  a  honsupervised 
lender  under  §  202.7,  an  investing 
lender  under  §  202.9  or  a  governmental 
or  similar  institution  under  §  202.10; 

(b)  Is  under  suspension  or  held  a  Title 
I  contract  that  has  been  terminated  but 
remains  responsible  for  servicing  or 
selling  Title  I  loans  that  it  holds  and  is 
authorized  to  file  insurance  claims  on 
such  loans;  or 

(c)  Is  a  loan  correspondent  approved 
for  Title  I  programs  only  under  §  202.8. 

Loan  or  Title  I  loan  means  a  loan 
authorized  for  insurance  under  Title  I  of 
the  Act. 

Mortgage,  Title  II  mortgage  or  insured 
mortgage  means  a  mortgage  or  a  loan 
insured  under  Title  II  of  the  Act. 

Mortgagee  or  Title  II  mortgagee  means 
a  mortgage  lender  which  is  approved  to 
participate  in  the  Title  II  programs  as  a 
supervised  mortgagee  under  §202.6,  a 


nonsupervised  mortgagee  under  §  202.7, 
a  loan  correspondent  under  §  202.8,  an 
investing  mortgagee  under  §  202.9  or  a 
governmental  or  similar  institution 
under  §  202.10. 

Multifamily  mortgagee  means  a 
mortgagee  approved  to  participate  only 
in  multifamily  Title  II  programs,  except 
that  for  purposes  of  §  202.8(b)(1)  the 
term  also  means  a  mortgagee  approved 
to  participate  in  both  single  family  and 
multifamily  Title  II  programs. 

Normal  rate  means  the  rate  of  defaults 
and  claims  on  insured  mortgages  for  the 
geographic  area  served  by  a  HUD  field 
office,  or  other  area  designated  by  the 
Secretary,  in  which  a  mortgagee 
originates  mortgages. 

Origination  approval  agreement 
means  the  Secretary’s  agreement  that  a» 
mortgagee  is  approved  to  originate 
single  family  insured  mortgages. 

Title  I  program! s)  means  an  insurance 
program  or  programs  authorized  by  Title 
I  of  the  Act. 

Title  II program! s')  means  an 
insurance  program  or  programs 
authorized  by  Title  II  or  Title  XI  of  the 
Act. 

§  202.3  Approval  status  for  lenders  and 
mortgagees. 

(a)  Initial  approval.  A  lender  or 
mortgagee  may  be  approved  for 
participation  in  the  Title  I  or  Title  II 
programs  upon  filing  a  request  for 
approval  on  a  form  prescribed  by  the 
Secretary  and  signed  by  the  applicant. 
The  approval  form  shall  be 
accompanied  by  such  documentation  as 
may  be  prescribed  by  the  Secretary. 

(1)  Approval  is  signified  by: 

(1)  The  Secretary’s  agreement  that  the 
lender  or  mortgagee  is  considered 
approved  under  the  Title  I  or  Title  II 
programs,  except  as  otherwise  ordered 
by  the  Mortgagee  Review  Board  or  an 
officer  or  subdivision  of  the  Department 
to  which  the  Mortgagee  Review  Board 
has  delegated  its  power,  unless  the 
lender  or  mortgagee  voluntarily 
relinquishes  its  approval; 

(ii)  Consent  by  the  lender  or 
mortgagee  to  comply  at  all  times  with 
the  general  approval  requirements  of 
§  202.5,  and  with  additional 
requirements  governing  the  particular 
class  of  lender  or  mortgagee  for  which 
it  was  approved  as  described  under 
subpart  B  at  §§  202.6-202.10;  and 

(iii)  Under  the  Title  I  program,  the 
issuance  of  a  Contract  of  Insurance  or 
approval  as  a  loan  correspondent  lender 
which  constitutes  an  agreement  between 
the  Secretary  and  the  lender  and  which 
governs  participation  in  the  Title  1 
program. 

(2)  Limitations  on  approval: 

(i)  Separate  approved  as  lender  or 
mortgagee  is  required  for  participation 
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in  the  Title  I  or  Title  II  programs, 
respectively.  Application  must  be  made, 
and  approval  will  be  granted,  on  the 
basis  of  one  or  both  categories  of 
programs,  as  is  appropriate. 

(ii)  Separate  approval  as  mortgagee  is 
required  for  the  Single  Family  Mortgage 
Insurance  Programs  and  for  the 
Multifamily  Mortgage  Insurance 
Programs.  Application  must  be  made, 
and  approval  will  be  granted,  on  the 
basis  of  either  or  both  categories,  as  is 
appropriate. 

(iii)  In  addition  to  the  requirements 
for  approval  as  a  Title  II  mortgagee,  the 
Secretary  may  from  time  to  time  issue 
eligibility  requirements  for  participation 
in  specific  programs,  such  as  the  Direct 
Endorsement  program. 

(iv)  A  Title  II  mortgagee  may  be 
approved  to  operate  either  on  a 
nationwide  basis  or  on  a  geographically 
restricted  basis  in  only  those  areas 
designated  by  the  Secretary. 

(v)  A  Title  l  lender  may_qriginate 
loans  or  purchase  advances  of  credit 
only  withjn  ^  geographic  lending  area 
approved  by  the  Secretary.  Expansion  of 
this  lending  area  shall  be  subject  to  a 
determination  by  the  Secretary  that  the 
lender  is  able  to  originate  loans  in 
compliance  with  part  201  of  this  chapter 
within  such  expanded  area. 

(3)  Authorized  agents.  A  mortgagee 
approved  under  §  202.6,  §  202.7  or 
§  202.10  as  a  nonsupervised  mortgagee, 
supervised  mortgagee  or  governmental 
or  similar  institution  may,  with  the 
approval  of  the  Secretary,  designate  a 
nonsupervised  or  supervised  mortgagee 
as  authorized  agent  for  the  purpose  of 
submitting  applications  for  mortgage 
insurance  in  its  name  and  on  its  behalf. 

(b)  Recertification.  On  each 
anniversary  of  the  approval  of  a  lender 
or  mortgagee,  the  Secretary  will 
determine  whether  recertification,  i.e., 
continued  approval,  is  appropriate.  The 
Secretary  will  review  the  yearly 
verification  report  required  by 

§  202.5(n)(2)  and  other  pertinent 
documents,  ascertain  that  all 
application  and  annual  fees  have  been 
paid,  and  request  any  further 
information  needed  to  decide  upon 
recertification. 

(c)  Termination.  (1)  Termination  of 
the  Title  I  Contract  of  Insurance. 

(i)  Notice.  A  Contract  of  Insurance 
may  be  terminated  in  accordance  with 
its  terms  by  the  Secretary  or  by  the 
Secretary’s  designee  upon  giving  the 
lender  at  least  5  days  prior  written 
notice. 

(ii)  Informal  meeting.  If  requested, 
and  before  expiration  of  the  5-day  notice 
period,  a  lender  shall  be  entitled  to  an 
informal  meeting  with  the  Department 


official  taking  action  to  terminate  the 
Contract  of  Insurance. 

(iii)  Effect  of  termination.  Termination 
of  a  Contract  of  Insurance  shall  not 
affect: 

(A)  The  Department’s  obligation  to 
provide  insurance  coverage  with  respect 
to  eligible  loans  originated  before  the 
termination,  unless  there  was  fraud  or 
misrepresentation; 

(B)  A  lender’s  obligation  to  continue 
to  pay  insurance-charges  or  premiums 
and  meet  all  other  obligations,  including 
servicing,  associated  with  eligible  loans 
originated  before  termination;  or 

(C)  A  lender’s  right  to  apply  for  and 
be  granted  a  new  Title  I  Contract  of 
Insurance,  provided  that  the 
requirements  for  approval  under  this 
part  are  met. 

(2)  Termination  of  the  origination 
approval  agreement. 

(i)  Scope  and  frequency  of  review. 
Every  three  months,  the  Secretary  will 
review  the  number  of  defaults  and 
claims  on  mortgages  originated  by  each 
mortgagee  in  the  geographic  area  served 
by  a  HUD  field  office.  For  this  purpose 
and  for  all  other  purposes  under 
paragraph  (c)  of  this  section,  a  mortgage 
is  considered  to  be  originated  in  the 
same  Federal  fiscal  year  in  which  it  is 
insured.  The  Secretary  may  also  review 
the  performance  of  a  mortgagee’s  branch 
offices  individually  and  may  impose  the 
sanctions  provided  for  in  this  section  on 
a  branch  as  well  as  on  a  mortgagee’s 
overall  operation. 

(ii)  Effect  of  default  and  claim  rate 
determination. 

(A)  If  a  mortgagee  had  a  rate  of 
defaults  and  claims  on  insured 
mortgages  originated  in  an  area  during 
the  Federal  fiscal  year  which  was  in 
excess  of  200  percent  of  the  normal  rate, 
and  in  excess  of  the  national  default  and 
claim  rate  for  insured  mortgages,  the 
Secretary  will  notify  the  mortgagee  that 
its  origination  approval  agreement  shall 
be  terminated  60  days  after  notice  was 
given,  without  action  by  the  Mortgagee 
Review  Board,  except  as  provided  in 
paragraph  (c)(2)(ii)(C)  of  this  section. 

(B)  Before  the  Secretary  sends  the 
termination  notice,  the  Secretary  shall 
review  the  census  tract  area 
concentrations  of  the  defaults  and 
claims.  If  the  Secretary  determines  that 
the  excessive  rate  is  the  result  of 
mortgage  lending  in  under-served  areas, 
the  Secretary  may  determine  not  to 
terminate  the  origination  approval 
agreement. 

(C)  Prior  to  termination  the  mortgagee 
may  request  an  informal  conference 
with  the  Deputy  Assistant  Secretary  for 
Single  Family  Housing  or  that  official’s 
designee.  After  considering  relevant 
reasons  and  factors  beyond  the 


mortgagee’s  control  that  contributed  to 
the  excessive  default  and  claim  rates, 
the  Deputy  Assistant  Secretary  for 
Single  Family  Housing  or  designee  may 
withdraw  the  termination  notice  and 
notify  the  mortgagee  that  it  is  being 
placed  on  credit  watch  status. 

(iii)  Credit  watch  status.  If  a 
mortgagee  had  a  rate  of  defaults  and 
claims  on  insured  mortgages  originated 
in  an  area  during  a  Federal  fiscal  year 
which  was  greater  than  150  percent  but 
equal  to  or  less  than  200  percent  of  the 
normal  rate,  the  Secretary  will  notify  the 
mortgagee  that  it  is  being  placed  on 
credit  watch  status.  Before  the  credit 
watch  notice  is  sent,  the  Secretary  shall 
review  the  census  tract  area 
concentrations  of  the  defaults  and 
claims.  If  the  Secretary  determines  that 
the  excessive  rate  is  the  result  of 
mortgage  lending  in  under-served  areas, 
the  Secretary  may  determine  not  to 
place  the  mortgagee  on  credit  watch 
status. 

(iv)  Effect  of  credit  watch  status. 
Insured  mortgages  originated  during  a  6 
month  period  from  the  date  of  the  credit 
watch  notice  will  be  reviewed  for 
excessive  default  rates.  A  mortgagee  will 
be  removed  from  credit  watch  status  if 
the  rate  of  defaults  and  claims  for  the  6 
month  tracking  period  decreases  to  150 
percent  or  less  of  the  normal  rate  1  year 
after  that  6  month  tracking  period.  The 
origination  approval  agreement  for  a 
mortgagee  on  credit  watch  status  may  be 
terminated  if  the  mortgagee’s  rate  of 
defaults  and  claims  on  insured 
mortgages  originated  in  an  area  during 
the  6  month  tracking  period  is  more 
than  150  percent  of  the  normal  rate  1 
year  after  that  6  month  tracking  period. 
The  Secretary  shall  provide  60  days 
notice  and  an  opportunity  for  an 
informal  conference,  as  required  by 
paragraph  (c)(2)(ii)(C)  of  this  section,  to 
a  mortgagee  which  will  have  its 
origination  approval  agreement 
terminated  subsequent  to  a  credit  watch. 

(v)  Rights  and  obligations  in  the  event 
of  termination.  If  a  mortgagee’s 
origination  approval  agreement  is 
terminated,  it  may  not  originate  single 
family  insured  mortgages  unless  a  new 
origination  approval  agreement  is 
accepted  by  die  Secretary, 
notwithstanding  any  other  provision  of 
this  part  except  §  202.3(c)(2)(v)(A). 
Termination  of  the  origination  approval 
agreement  shall  not  affect: 

(A)  The  Secretary’s  ability  to  insure 
eligible  mortgages,  absent  fraud  or 
misrepresentation,  if  the  mortgagor  and 
all  terms  and  conditions  of  the  mortgage 
had  been  approved  before  the 
termination  by  the  Direct  Endorsement 
mortgagee  or  were  covered  by  a  firm 
commitment  issued  by  the  Secretary; 
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however,  no  other  mortgages  originated 
by  the  mortgagee  shall  be  insured  unless 
a  new  origination  approval  agreement  is 
accepted  by  the  Secretary; 

(B)  A  mortgagee’s  obligation  to 
continue  to  pay  insurance  premiums 
and  meet  all  other  obligations,  including 
servicing,  associated  with  insured 
mortgages; 

(C)  A  mortgagee’s  right  to  apply  for  a 
new  origination  approval  agreement 
provided  that  the  mortgagee  is  still  an 
approved  mortgagee,  the  general 
approval  standards  of  §  202.5  and  the 
specific  requirements  of  §§  202.6,  202.7, 
202.8,  202.10  and  202.12(c)  continue  to 
be  met,  and  the  Secretary  determines 
that  the  underlying  causes  for 
termination  have  been  satisfactorily 
remedied;  or 

(D)  A  mortgagee’s  right  to  purchase 
insured  mortgages  or  to  service  its  own 
portfolio  or  the  portfolios  of  other 
mortgagees  with  which  it  has  a  servicing 
contract. 

(d)  Withdrawal  and  suspension  of 
approval.  Lender  or  mortgagee  approval 
may  be  suspended  or  withdrawn  by  the 
Mortgagee  Review  Board  as  provided  in 
part  25  of  this  title. 

§  202.4  Request  for  determination  of 
compliance. 

Pursuant  to  section  539(a)  of  the  Act, 
any  person  may  file  a  request  that  the 
Secretary  determine  whether  a  lender  or 
mortgagee  is  in  compliance  with 
§  202.12(a)  or  with  provisions  of  this 
chapter  implementing  sections  223(a)(7) 
and  535  of  the  Act  such  as  §§  201.10(g), 
203. 18d  and  203.43(c)(5)  of  this  chapter 
(only  section  535  applies  to  lenders). 

The  request  for  determination  shall  be 
made  to  the  following  address: 
Department  of  Housing  and  Urban 
Development,  Office  of  Lender 
Activities  and  Program  Compliance,  451 
Seventh  Street  SW.,  Washington,  DC, 
20410.  The  Secretary  shall  inform  the 
requestor  of  the  disposition  of  the 
request.  The  Secretary  shall  publish  in 
the  Federal  Register  the  disposition  of 
any  case  referred  by  the  Secretary  to  the 
Mortgagee  Review  Board. 

§  202.5  General  approval  standards. 

To  be  approved  for  participation  in 
the  Title  I  or  Title  II  programs,  and  to 
maintain  approval,  a  lender  or 
mortgagee  shall  meet  and  continue  to 
meet  the  general  requirements  of 
paragraphs  (a)-(n)  of  this  §  202.5  (except 
as  provided  in  §  202.10(b))  and  the 
requirements  for  one  of  the  eligible 
classes  of  lenders  or  mortgagees  in 
§§  202.6  through  202.10. 

(a)  Business  form.  The  lender  or 
mortgagee  shall  be  a  corporation  or 
other  chartered  institution,  a  permanent 


organization  having  succession  or  a 
partnership.  A  partnership  must  meet 
the  requirements  of  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  Each  general  partner  must  be  a 
corporation  or  other  chartered 
institution  consisting  of  two  or  more 
persons. 

(2)  One  general  partner  must  be 
designated  as  the  managing  general 
partner.  The  managing  general  partner 
shall  comply  writh  the  requirements  of 
paragraphs  (b),  (c)  and  (f)  of  this  section. 
The  managing  general  partner  must 
have  as  its  principal  activity  the 
management  of  one  or  more 
partnerships,  all  of  which  are  mortgage 
lenders  or  property  improvement  or 
manufactured  home  lenders,  and  must 
have  exclusive  authority  to  deal  directly 
with  the  Secretary  on  behalf  of  each 
partnership.  Newly  admitted  partners 
must  agree  to  the  management  of  the 
partnership  by  the  designated  managing 
general  partner.  If  the  managing  general 
partner  withdraws  or  is  removed  from 
the  partnership  for  any  reason,  a  new 
managing  general  partner  shall  be 
substituted,  and  the  Secretary  shall  be 
immediately  notified  of  the  substitution. 

(3)  The  partnership  agreement  shall 
specify  that  the  partnership  shall  exist 
for  the  minimum  term  of  years  required 
by  the  Secretary.  All  insured  mortgages 
and  Title  I  loans  held  by  the  partnership 
shall  be  transferred  to  a  lender  or 
mortgagee  approved  under  this  part 
prior  to  the  termination  of  the 
partnership.  The  partnership  shall  be 
specifically  authorized  to  continue  its 
existence  if  a  partner  withdraws. 

(4)  The  Secretary  must  be  notified 
immediately  of  any  amendments  to  the 
partnership  agreement  which  would 
affect  the  partnership’s  actions  under 
the  Title  I  or  Title  II  programs. 

(b)  Employees.  The  lender  or 
mortgagee  shall  employ  competent 
personnel  trained  to  perform  their 
assigned  responsibilities  in  consumer  or 
mortgage  lending,  including  origination, 
servicing  and  collection  activities,  and 
shall  maintain  adequate  staff  and 
facilities  to  originate  and  service 
mortgages  or  Title  I  loans,  in  accordance 
with  applicable  regulations,  to  the 
extent  the  mortgagee  or  lender  engages 
in  such  activities. 

(c)  Officers.  All  employees  who  will 
sign  applications  for  mortgage  insurance 
on  behalf  of  the  mortgagee  or  report 
loans  for  insurance  shall  be  corporate 
officers  or  shall  otherwise  be  authorized 
to  bind  the  lender  or  mortgagee  in  the 
origination  transaction.  The  lender  or 
mortgagee  shall  ensure  that  an 
authorized  person  reports  all 
originations,  purchases,  and  sales  of 
Title  I  loans  or  Title  II  mortgages  to  the 


Secretary  for  the  purpose  of  obtaining  or 
transferring  insurance  coverage. 

(d)  Escrows.  The  lender  or  mortgagee 
shall  not  use  escrow  funds  for  any 
purpose  other  than  that  for  which  they 
were  received.  It  shall  segregate  escrow 
commitment  deposits,  work  completion 
deposits,  and  all  periodic  payments 
received  under  loans  or  insured 
mortgages  on  account  of  ground  rents, 
taxes,  assessments,  and  insurance 
charges  or  premiums,  and  shall  deposit 
such  funds  writh  one  or  more  financial 
institutions  in  a  special  account  or 
accounts  that  are  fully  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  the  National  Credit  Union 
Administration,  except  as  otherwise 
provided  in  writing  by  the  Secretary. 

(e)  Servicing.  A  lender  shall  service  or 
arrange  for  servicing  of  the  loan  in 
accordance  with  the  requirements  of 
part  201  of  this  chapter.  A  mortgagee 
shall  service  or  arrange  for  servicing  of 
the  mortgage  in  accordance  with  the 
servicing  responsibilities  contained  in 
subpart  C  of  part  203  and  in  part  207  of 
this  chapter,  with  all  other  applicable 
regulations  contained  in  this  title,  and 
with  such  additional  conditions  and 
requirements  as  the  Secretary  may 
impose. 

(i)  Business  changes.  The  lender  or 
mortgagee  shall  provide  prompt 
notification  to  the  Secretary  of  all 
changes  in  its  legal  structure,  including, 
but  not  limited  to,  mergers, 
terminations,  name,  location,  control  of 
ownership,  and  character  of  business. 

(g)  Financial  statements.  The  lender 
or  mortgagee  shall,  upon  request  by  the 
Secretary,  furnish  a  copy  of  its  latest 
financial  statement,  furnish  such  other 
information  as  the  Secretary  may 
request,  and  submit  to  an  examination 
of  that  portion  of  its  records  which 
relates  to  its  Title  I  and/or  Title  II 
program  activities. 

(h)  Quality  control  plan .  The  lender  or 
mortgagee  shall  implement  a  wrritten 
quality  control  plan,  acceptable  to  the 
Secretary,  that  assures  compliance  writh 
the  regulations  and  other  issuances  of 
the  Secretary  regarding  loan  or  mortgage 
origination  and  servicing. 

(i)  Fees.  The  lender  or  mortgagee 
unless  approved  under  §  202.10,  shall 
pay  an  application  fee  and  annual  fees, 
including  additional  fees  for  each 
branch  office  authorized  to  originate 
Title  I  loans  or  submit  applications  for 
mortgage  insurance,  at  such  times  and 
in  such  amounts  as  the  Secretary  may 
require.  The  mortgagee  may  identify 
additional  classes  or  groups  of  lenders 

or  mortgagees  that  may  be  exempt  from  - 
one  or  more  of  these  fees. 

(j)  Ineligibility.  Neither  the  lender  or 
mortgagee,  nor  any  officer,  partner. 
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director,  principal  or  employee  of  the 
lender  or  mortgagee  shall: 

(1)  Be  suspended,  debarred  or 
otherwise  restricted  under  part  24  or 
part  25  of  this  title,  or  under  similar 
procedures  of  any  other  Federal  agency; 

(2)  Be  indicted  for,  or  have  been 
convicted  of,  an  offense  which  reflects 
upon  the  responsibility,  integrity  or 
ability  of  the  lender  or  mortgagee  to 
participate  in  the  Title  I  or  Title  II 
programs; 

13)  Be  subject  to  unresolved  findings 
as  a  result  of  HUD  or  other 
governmental  audits  or  investigations; 
or 

(4)  Be  engaged  in  business  practices 
that  do  not  conform  to  generally 
accepted  practices  of  prudent 
mortgagees  or  that  demonstrate 
irresponsibility. 

(k)  Branch  offices.  A  lender  may, 
upon  approva)  by  the  Secretary, 

origination  of  (Title  t  loans.  A  branch 
office  of  a  mprtgogoo  must  be  registered 
with  the  Department  in  order  to 
originate  mortgages  or  submit 
applications  for  mortgage  insurance. 

The  lender  or  mortgagee  shall  remain 
fully  responsible  to  the  Secretary  for  the 
actions  of  its  branch  offices. 

(l)  Conflict  of  interest.  A  mortgagee 
may  not  pay  anything  of  value,  directly 
or  indirectly,  in  connection  with  any 
insured  mortgage  transaction  or 
transactions  to  any  person  or  entity  if 
such  person  or  entity  has  received  any 
other  consideration  from  the  mortgagor, 
seller,  builder,  or  any  other  person  for 
services  related  to  such  transactions  or 
related  to  the  purchase  or  sale  of  the 
mortgaged  property,  except  that 
consideration  approved  by  the  Secretary 
may  be  paid  for  services  actually 
performed.  The  mortgagee  shall  not  pay 
a  referral  fee  to  any  person  or 
organization. 

(m)  Reports.  Each  lender  and 
mortgagee  must  submit  a  yearly 
verification  report  on  a  form  prescribed 
by  the  Secretary.  Upon  application  for 
approval  and  with  each  annual 
recertification,  each  lender  and 
mortgagee  must  submit  a  certification 
that  it  has  not  been  refused  a  license 
and  has  not  been  sanctioned  by  any 
State  or  States  in  which  it  will  originate 
insured  mortgages  or  Title  I  loans.  In 
addition,  each  mortgagee  shall  file  the 
following: 

(1)  An  audited  or  unaudited  financial 
statement,  within  30  days  of  the  end  of 
each  fiscal  quarter  in  which  the 
mortgagee  experiences  an  operating  loss 
of  20  percent  of  its  net  worth,  and  until 
the  mortgagee  demonstrates  an 
operating  profit  for  two  consecutive 


quarters  or  until  the  next  recertification, 
whichever  is  the  longer  period;  and 

(2)  A  statement  of  net  worth  within  30 
days  of  the  commencement  of  voluntary 
or  involuntary  bankruptcy, 
conservatorship,  receivership  or  any 
transfer  of  control  to  a  Federal  or  State 
supervisory  agency. 

(n)  Net  worth.  (1)  Each  supervised  or 
nonsupervised  lender  or  mortgagee 
approved  under  §§  202.6  and  202.7  shall 
have  a  net  worth  of  not  less  than 
$250,000  in  assets  acceptable  to  the 
Secretary.  Each  supervised  or 
nonsupervised  mortgagee,  except  a 
multifamily  mortgagee,  shall  have 
additional  net  worth  in  excess  of 
$250,000  of  not  less  than  one  percent  of 
the  mortgage  volume  exceeding 
$25,000,000  in  value,  but  total  net  worth 
is  not  required  to  exceed  $1,000,000. 
Mortgage  volume  is  calculated  as  of  the 
end  of  the  fiscal  year  being  audited  and 
equals  the  sum  of: 

(1)  The  aggregate  original  principal 
amount  of  mortgages  that  the  mortgagee 
originated  and  that  were  insured  during 
the  fiscal  year  or  the  mortgagee 
purchased  as  a  sponsor  from  its  loan 
correspondent(s)  during  the  fiscal  year; 
and 

(ii)  The  aggregate  principal  amount,  as 
of  the  end  of  the  fiscal  year,  of  all 
mortgages  that  are  serviced  by  the 
mortgagee  at  the  end  of  the  fiscal  year 
but  were  not  counted  as  mortgages 
originated  by  the  mortgagee  or 
purchased  from  its  loan 
correspondent(s) . 

(2)  Net  worth  requirements  for  loan 
correspondent  lenders  or  mortgagees 
approved  under  §  202.8  are  described  in 
that  section. 

Subpart  B — Classes  of  Lenders  and 
Mortgagees 

§  202.6  Supervised  lenders  and 
mortgagees. 

(a)  Definition.  A  supervised  lender  or 
mortgagee  is  a  financial  institution 
which  is  a  member  of  the  Federal 
Reserve  System  or  an  institution  whose 
accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the 
National  Credit  Union  Administration. 
A  supervised  mortgagee  may  submit 
applications  for  mortgage  insurance.  A 
supervised  lender  or  mortgagee  may 
originate,  purchase,  hold,  service  or  sell 
loans  or  insured  mortgages, 
respectively. 

(b)  Additional  requirements.  In 
addition  to  the  general  approval 
requirements  in  §  202.5,  a  supervised 
lender  or  mortgagee  shall  meet  the 
following  requirements: 

(1)  Net  worth.  The  net  worth 
requirements  appear  in  §  202. 5(n). 


(2)  Liquid  assets.  A  Title  II  mortgagee 
shall  have  liquid  assets  consisting  of 
cash  or  its  equivalent  acceptable  to  the 
Secretary  in  the  amount  of  20  percent  of 
its  net  worth,  up  to  a  maximum 
liquidity  requirement  of  $100,000. 

(3)  Notification.  A  lender  or 
mortgagee  shall  promptly  notify  the 
Secretary  in  the  event  of  termination  of 
its  supervision  by  its  supervising 
agency. 

(4)  Fidelity  bond.  A  Title  II  mortgagee 
shall  have  fidelity  bond  coverage  and 
errors  and  omissions  insurance 
acceptable  to  the  Secretary  and  in  an 
amount  required  by  the  Secretary,  or 
alternative  insurance  coverage  approved 
by  the  Secretary,  that  assures  the 
faithful  performance  of  the 
responsibilities  of  the  mortgagee. 

§  202.7  Nonsupervised  lenders  and 
mortgagees. 

(a)  Definition.  A  nonsupervised  lender 
or  mortgagee  is  a  lending  institution 
which  has  as  its  principal  activity  the 
lending  or  investing  of  funds  in  real 
estate  mortgages,  consumer  installment 
notes,  or  similar  advances  of  credit,  or 
the  purchase  of  consumer  installment 
contracts,  and  which  is  not  approved 
under  any  other  section  of  this  part.  A 
nonsupervised  mortgagee  may  submit 
applications  for  mortgage  insurance.  A 
supervised  lender  or  mortgagee  may 
originate,  purchase,  hold,  service  or  sell 
insured  mortgages,  respectively. 

(b)  Additional  requirements.  In 
addition  to  the  general  approval 
requirements  in  §  202.5,  a 
nonsupervised  lender  or  mortgagee  shall 
meet  the  following  requirements: 

(1)  Net  worth.  The  net  worth 
requirements  appear  in  §  202. 5(n). 

(2)  Liquid  assets.  The  mortgagee  shall 
have  liquid  assets  consisting  of  cash  or 
its  equivalent  acceptable  to  the 
Secretary  in  the  amount  of  20  percent  of 
its  net  worth,  up  to  a  maximum 
liquidity  requirement  of  $100,000. 

(3)  Credit  source — (i)  Title  I.  A  lender 
shall  have  and  maintain  a  reliable 
warehouse  line  of  credit  or  other 
funding  program  acceptable  to  the 
Secretary  of  not  less  than  $500,000  for 
use  in  originating  or  purchasing  Title  I 
loans. 

(ii)  Title  II.  Except  for  multifamily 
mortgagees,  a  mortgagee  shall  have  a 
warehouse  line  of  credit  or  other 
mortgage  funding  program  acceptable  to 
the  Secretary  which  is  adequate  to  fund 
the  mortgagee’s  average  60  day 
origination  operations,  but  in  no  event 
shall  the  warehouse  line  of  credit  or 
funding  program  be  less  than 
$1,000,000. 

(4)  Audit  report,  (i)  A  lender  or 
mortgagee  shall  file  an  audit  report  with 
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the  Secretary  within  90  days  of  the  close 
of  its  fiscal  year  (or  within  an  extended 
time  if  an  extension  is  granted  in  the 
sole  discretion  of  the  Secretary)  and  at 
such  other  times  as  may  be  requested. 
Audit  reports  shall  be  based  on  audits 
performed  by  a  certified  public 
accountant,  or  by  an  independent  public 
accountant  licensed  by  a  regulatory 
authority  of  a  state  or  other  political 
subdivision  of  the  United  States  on  or 
before  December  31, 1970,  and  shall 
include: 

(A)  A  financial  statement  in  a  form 
acceptable  to  the  Secretary,  including  a 
balance  sheet  and  a  statement  of 
operations  and  retained  earnings,  and 
analysis  of  the  mortgagee’s  net  worth 
adjusted  to  reflect  only  assets  acceptable 
to  the  Secretary,  and  an  analysis  of 
escrow  funds;  and 

(B)  Such  other  financial  information 
as  the  Secretary  may  require  to 
determine  the  accuracy  and  validity  of 
the  audit  report. 

(ii)  A  mortgagee  must  submit  a  report 
on  compliance  tests  prescribed  by  the 
Secretary. 

(5)  Fidelity  bond.  A  Title  II  mortgagee 
shall  have  fidelity  bond  coverage  and 
errors  arid  omissions  insurance 
acceptable  to  the  Secretary  and  in  an 
amount  required  by  the  Secretary,  or 
alternative  insurance  coverage  approved 
by  the  Secretary;  that  assures  the 
faithful  performance  of  the 
responsibilities  of  the  mortgagee. 

$202J  Loan  correspondent  lenders  and 
mortgagees. 

(a)  Definitions — Loan  correspondent. 

(1)  A  loan  correspondent  lender  does 
not  hold  a  Title  I  Contract  of  Insurance 
and  may  not  purchase  or  hold  loans  but 
may  be  approved  to  originate  Title  I 
direct  loans  for  sale  or  transfer  to  a 
sponsor  or  sponsors  which  holds  a  valid 
Title  I  Contract  of  Insurance  and  is  not 
under  suspension. 

(2)  A  loan  correspondent  mortgagee  is 
a  mortgagee  that  has  as  its  principal 
activity  the  origination  of  mortgages  for 
sale  or  transfer  to  its  sponsor  or 
sponsors  or  that  meets  the  definition  of 
a  supervised  mortgagee  in  §  202.6(a)  but 
applies  for  approval  as  a  loan 
correspondent  mortgagee.  A  loan 
correspondent  mortgagee  may  originate 
mortgages  and  submit  applications  for 
mortgage  insurance  but  it  may  not  hold, 
purchase  or  service  insured  mortgages, 
except  that  a  loan  correspondent 
mortgagee  meeting  the  definition  of  a 
supervised  mortgagee  in  §  202.6(a)  may 
service  insured  mortgages  in  its  own 
portfolio. 

Sponsor.  (1)  With  respect  to  Title  I 
programs,  a  sponsor  is  a  lender  that 
holds  a  valid  Title  I  Contract  of 


Insurance  and  meets  the  net  worth 
requirement  for  the  class  of  lender  to 
which  it  belongs. 

(2)  With  respect  to  Title  II  programs, 
a  sponsor  is  a  mortgagee  which  holds  a 
valid  origination  approval  agreement,  is 
approved  to  participate  in  the  Direct 
Endorsement  program,  and  meets  the 
net  worth  requirement  for  the  class  of 
mortgagee  to  which  it  belongs. 

(b)  Additional  requirements.  In 
addition  to  the  general  approval 
requirements  in  §  202.5,  a  loan 
correspondent  lender  or  mortgagee  shall 
meet  the  following  requirements: 

(1)  Net  worth.  A  loan  correspondent 
lender  or  mortgagee  shall  have  a  net 
worth  of  not  less  than  $50,000  in  assets 
acceptable  to  the  Secretary,  plus  an 
additional  $25,000  for  each  branch 
office  authorized  by  the  Secretary,  up  to 
a  maximum  requirement  of  $250,000, 
except  that  a  multifamily  mortgagee 
shall  have  a  net  worth  of  not  less  than 
$250,000  in  assets  acceptable  to  the 
Secretary. 

(2)  Notification.  A  loan  correspondent 
lender  or  mortgagee  and  each  of  its 
sponsors  shall  provide  prompt 
notification  to  the  Secretary  if  their  loan 
correspondent  agreement  is  terminated. 

(3)  Audit  report.  A  loan 
correspondent  lender  or  mortgagee  shall 
file  an  audit  report  with  the  Secretary 
within  90  days  of  the  close  of  its  fiscal 
year  (or  within  such  extended  time  as 
may  be  granted  by  in  the  sole  discretion 
of  the  Secretary),  and  at  such  other 
times  as  the  Secretary  may  request, 
except  that  a  loan  correspondent 
mortgagee  meeting  the  definition  of 

§  202.6(a)  need  not  file  annual  audit 
reports.  Audit  reports  shall  be  based  on 
audits  performed  by  a  certified  public 
accountant,  or  by  an  independent  public 
accountant  licensed  by  a  regulatory 
authority  of  a  state  or  other  political 
subdivision  of  the  United  States  on  or 
before  December  31, 1970,  and  shall 
include:  ~ 

(i)  A  financial  statement,  in  a  form 
acceptable  to  the  Secretary,  including  a 
balance  sheet,  statement  of  operations 
and  retained  earnings,  an  analysis  of  the 
net  worth  adjusted  to  reflect  only  assets 
acceptable  to  the  Secretary  and  an 
analysis  of  escrow  funds;  and 

(ii)  Such  other  financial  information 
as  the  Secretary  may  require  to 
determine  the  accuracy  and  validity  of 
the  audit  report. 

(4)  Liquid  assets.  A  loan 
correspondent  mortgagee  shall  maintain 
liquid  assets  consisting  of  cash  or  its 
equivalent  acceptable  to  the  Secretary  in 
the  amount  of  20  percent  of  its  net 
worth,  up  to  a  maximum  liquidity 
requirement  of  $100,000. 


(5)  A  loan  correspondent  lender  or 
mortgagee  may  sell  or  transfer  loans  or 
mortgages  only  to  its  sponsors,  although 
a  loan  correspondent  mortgagee  may 
sell  to  a  mortgagee  that  is  not  a  sponsor 
with  the  Secretary’s  approval.  There  is 
no  limitation  on  the  number  of  sponsors 
that  a  loan  correspondent  lender  or 
mortgagee  may  have  and  no  limitation 
on  the  number  of  loan  correspondents 
that  a  lender  or  mortgagee  may  sponsor. 

(6)  Each  sponsor  must  obtain  approval 
of  its  loan  correspondent  lenders  or 
mortgagees  from  the  Secretary. 

(7)  Each  sponsor  shall  be  responsible 
to  the  Secretary  for  the  actions  of  its 
loan  correspondent  lenders  or 
mortgagees  in  originating  loans  or 
mortgages,  unless  applicable  law  or 
regulation  requires  specific  knowledge 
on  the  part  of  the  party  to  be  held 
responsible.  If  specific  knowledge  is 
required,  the  Secretary  will  presume 
that  a  sponsor  has  knowledge  of  the 
actions  of  its  loan  correspondent  lenders 
or  mortgagees  in  originating  loans  or 
mortgages  and  the  sponsor  is 
responsible  for  those  actions  unless  it 
can  rebut  the  presumption  with 
affirmative  evidence. 

(8)  A  loan  correspondent  mortgagee 
shall  comply  with  the  warehouse  line  of 
credit  requirements  of  §  202.7(b)(3)(ii), 
unless  there  is  a  written  agreement  by 
its  sponsor  to  fund  all  mortgages 
originated  by  the  loan  correspondent 
mortgagee. 

(9)  For  mortgages  processed  through 
Direct  Endorsement  under  §§  203.5  and 
203.255(b)  of  this  chapter,  underwriting 
shall  be  the  responsibility  of  the  Direct 
Endorsement  sponsor  and  the  mortgage 
shall  be  closed  in  the  loan 
correspondent  mortgagee’s  own  name  or 
the  name  of  the  sponsor  that  will 
purchase  the  loan.  For  mortgages  not 
processed  through  Direct  Endorsement, 
the  mortgage  must  be  both  underwritten 
and  closed  in  the  loan  correspondent’s 
own  name. 

(10)  A  loan  correspondent  lender 
shall  close  all  loans  in  its  own  name 
prior  to  sale  or  transfer  of  the  loans  to 
its  sponsor. 

§  202.9  Investing  lenders  and  mortgagees. 

(a)  Definition.  An  investing  lender  or 
mortgagee  is  an  organization  that  is  not 
approved  under  any  other  section  of  this 
part.  An  investing  lender  or  mortgagee 
may  purchase,  hold  or  sell  Title  I  loans 
or  Title  n  mortgages,  respectively,  but 
may  not  originate  Title  I  loans  or  Title 
II  mortgages  in  its  own  name  or  submit 
applications  for  the  insurance  of 
mortgages.  An  investing  mortgagee  may 
not  service  Title  I  loans  or  Title  II 
mortgages  without  prior  approval  of  the 
Secretary.  An  investing  lender  or 


Federal  Register  /  Vol.  62,  No.  79  /  Thursday,  April  24,  1997  /  Rules  and  Regulations  20087 


mortgagee  is  not  required  to  meet  a  net 
worth  requirement. 

(b)  Additional  requirements.  In 
addition  to  the  general  approval 
requirements  in  §  202.5,  an  investing 
lender  or  mortgagee  shall  meet  the 
following  requirements: 

(1)  Funding  arrangements.  An 
investing  lender  or  mortgagee  shall 
have,  or  have  made  arrangements  for, 
funds  sufficient  to  support  a  projected 
investment  of  at  least  $1,000,000  in 
property  improvement,  manufactured 
home  or  real  estate  loans  or  mortgages. 

(2)  Officers  and  staff.  In  lieu  of  the 
staffing  and  facilities  requirements  in 
§  202.5(b),  an  investing  lender  or 
mortgagee  shall  have  officers  or 
employees  who  are  capable  of  managing 
its  activities  in  purchasing,  holding,  and 
selling  Title  I  loans  or  Title  II  mortgages. 

(3)  Fidelity  bond.  An  investing 
mortgagee  shall  maintain  fidelity  bond 
coverage  and  errors  and  omissions 
insurance  acceptable  to  the  Secretary 
and  in  an  amount  required  by  the 
Secretary,  or  alternative  insurance 
coverage  approved  by  the  Secretary,  that 
assures  the  faithful  performance  of  the 
responsibilities  of  the  mortgagee. 

§202.10  Governmental  institutions. 
Government-sponsored  enterprises,  public 
housing  agencies  and  State  housing 
agencies. 

(a)  Definition.  A  Federal,  State  or 
municipal  governmental  agency,  a 
Federal  Reserve  Bank,  a  Federal  Home 
Loan  Bank,  the  Federal  Home  Loan 
Mortgage  Corporation,  or  the  Federal 
National  Mortgage  Association  may  be 
an  approved  lender  or  mortgagee.  A 
mortgagee  approved  under  this  section 
may  submit  applications  for  Title  II 

-  mortgage  insurance.  A  lender  or 
mortgagee  approved  under  this  section 
may  originate,  purchase,  service  or  sell 
Title  I  loans  and  insured  mortgages, 
respectively.  A  mortgagee  or  lender 
approved  under  this  section  is  not 
required  to  meet  a  net  worth 
requirement.  A  mortgagee  shall 
maintain  fidelity  bond  coverage  and 
errors  and  omissions  insurance 
acceptable  to  the  Secretary  and  in  an 
amount  required  by  the  Secretary,  or 
alternative  insurance  coverage  approved 
by  the  Secretary,  that  assures  the 
faithful  performance  of  the 
responsibilities  of  the  mortgagee.  There 
are  no  additional  requirements  beyond 
the  general  approval  requirements  in 
§  202.5  or  as  provided  under  paragraph 
(b)  of  this  section. 

(b)  Public  housing  agencies  and  State 
housing  agencies.  Under  such  terms  and 
conditions  as  the  Secretary  may 
prescribe  and  notwithstanding  the 
general  requirements  of  §  202.5  or  the 


requirements  of  paragraph  (a)  of  this 
section,  a  public  housing  agency  or  its 
instrumentality  or  a  State  housing 
agency  may  be  approved  as  a  mortgagee 
for  the  purpose  of  originating  and 
holding  multifamily  mortgages  funded 
by  issuance  of  tax  exempt  obligations  by 
the  agency. 

(c)  Audit  requirements.  The  insuring 
of  loans  and  mortgages  under  the  Act 
constitutes  “financial  assistance”  for 
purposes  of  audit  requirements  set  out 
in  part  44  of  this  title.  State  and  local 
governments  (as  defined  in  24  CFR  44.2) 
that  receive  insurance  as  lenders  and 
mortgagees  shall  conduct  audits  in 
accordance  with  HUD  audit 
requirements  at  part  44  of  this  title. 

Subpart  C— Title  I  and  Title  II  Specific 
Requirements 

§202.11  Title  I. 

(a)  Administrative  actions. — (1)  Types 
of  action.  In  addition  to  termination  of 
the  Contract  of  Insurance,  certain 
sanctions  may  be  imposed  under  the 
Title  I  program.  The  administrative 
actions  that  may  be  applied  are  set  forth 
in  24  CFR  25.5.  Civil  money  penalties 
may  be  imposed  against  Title  I  lenders 
and  mortgagees  pursuant  to  §  25.12  and 
part  30  of  this  title. 

(2)  Grounds  for  action.  Administrative 
actions  shall  be  based  upon  both  the 
grounds  set  forth  in  §  25.9  and  as 
follows: 

(i)  Failure  to  properly  supervise  and 
monitor  dealers  under  the  provisions  of 
part  201  of  this  title; 

(ii)  Exhaustion  of  the  general 
insurance  reserve  established  under  part 
201  of  this  title; 

(iii)  Maintenance  of  a  Title  I  claims/ 
loan  ratio  representing  an  unacceptable 
risk  to  the  Department;  or 

(iv)  Transfer  of  a  Title  I  loan  to  a  party 
that  does  not  have  a  valid  Title  I 
Contract  of  Insurance. 

(b)  [Reserved], 

§202.12  Title  II. 

(a)  Tiered  pricing. — (1)  General 
requirements,  (i)  Prohibition  against 
excess  variation.  The  customary  lending 
practices  of  a  mortgagee  for  its  single 
family  insured  mortgages  shall  not 
provide  for  a  variation  in  mortgage 
charge  rates  that  exceeds  two  percentage 
points.  A  variation  is  determined  as 
provided  in  paragraph  (a)(6)  of  this 
section. 

(ii)  Customary  lending  practices.  The 
customary  lending  practices  of  a 
mortgagee  include  all  single  family 
insured  mortgages  originated  by  the 
mortgagee,  including  those  funded  by 
the  mortgagee  or  purchased  from  the 
originator  if  requirements  of  the 


mortgagee  have  the  effect  of  leading  to 
violation  of  this  section  by  the 
originator.  The  responsibility  of 
sponsors  of  loan  correspondent 
mortgagees  is  also  governed  by 
§  202.8(b)(7). 

(iii)  Basis  for  permissible  variations. 
Any  variations  in  the  mortgage  charge 
rate  up  to  two  percentage  points  under 
the  mortgagee’s  customary  lending 
practices  must  be  based  on  actual 
variations  in  fees  or  cost  to  the 
mortgagee  to  make  the  mortgage  loan, 
which  shall  be  determined  after 
accounting  for  the  value  of  servicing 
rights  generated  by  making  the  loan  and 
other  income  to  the  mortgagee  related  to 
the  loan.  Fees  or  costs  must  be  fully 
documented  for  each  specific  loan. 

(2)  Area.  For  purposes  of  this  section, 
an  area  is: 

(i)  An  area  used  by  HUD  for  purposes 
of  §  203.18(a)  of  this  chapter  to 
determine  the  median  1 -family  house 
price  for  an  area;  or 

(ii)  The  area  served  by  a  HUD  field 
office  but  excluding  any  area  included 
in  paragraph  (a)(2)(i)  of  this  section. 

(3)  Mortgage  charges.  Mortgage 
charges  include  any  charges  under  the 
mortgagee’s  control  and  not  collected 
for  the  benefit  of  third  parties.  Examples 
are  interest,  discount  points  and 
origination  fees. 

(4)  Interest  rate.  Whenever  a 
mortgagee  offers  a  particular  interest 
rate  for  a  mortgage  type  in  an  area,  it 
may  not  restrict  the  availability  of  the 
rate  in  the  area  on  the  basis  of  the 
principal  amount  of  the  mortgage.  A 
mortgagee  may  not  direct  mortgage 
applicants  to  any  specific  interest  rate 
category  on  the  basis  of  mortgage  size. 

(5)  Mortgage  charge  rate.  The 
mortgage  charge  rate  is  defined  as  the 
amount  of  mortgage  charges  for  a 
mortgage  expressed  as  a  percentage  of 
the  initial  principal  amount  of  the 
mortgage. 

(6)  Determining  excess  variations. 
Variation  in  mortgage  charge  rates  for  a 
mortgage  type  is  determined  by 
comparing  all  mortgage  charge  rates 
offered  by  the  mortgagee  within  an  area 
for  the  mortgage  type  for  a  designated 
day  or  other  time  period,  including 
mortgage  charge  rates  for  all  actual 
mortgage  applications. 

(7)  Mortgage  type.  A  mortgage  type  for 
purposes  of  paragraph  (a)(6)  of  this 
section  will  include  those  mortgages 
that  are  closely  parallel  in  important 
characteristics  affecting  pricing  and 
charges,  such  as  level  of  risk  or 
processing  expenses.  The  Secretary  may 
develop  standards  and  definitions 
regarding  mortgage  types. 

(8)  Recordkeeping.  Mortgagees  are 
required  to  maintain  records  on  pricing 
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information,  satisfactory  to  the 
Secretary,  that  would  allow  for 
reasonable  inspection  by  HUD  for  a 
period  of  at  least  2  years.  Additionally, 
many  mortgagees  are  required  to 
maintain  racial,  ethnic,  and  gender  data 
under  the  regulations  implementing  the 
Home  Mortgage  Disclosure  Act  (12 
U.S.C.  2801-2810). 

(b)  Servicing.  Any  mortgagee  that 
services  mortgages  must  be  approved  by 
the  Secretary  under  §  202.6,  §  202.7  or 

§  202.10,  or  be  specifically  approved  for 
servicing  under  §  202.9(a). 

(c)  Report  and  corrective  plan 
requirements.  If  a  mortgagee  approved 
for  participation  in  Title  II  programs  is 
notified  by  the  Secretary  that  it  had  a 
rate  of  defaults  and  claims  on  HUD- 
insured  mortgages  during  the  preceding 
year,  or  during  recent  years,  which  was 
higher  them  the  normal  rate,  it  shall 
submit  a  report,  within  60  days, 
containing  an  explanation  for  the  above¬ 
normal  rate  of  defaults  and  claims,  and, 
if  required  by  the  Secretary,  a  plan  for 
corrective  action  with  regard  to 
mortgages  in  default  and  its  mortgage 
processing  system  in  general. 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

16.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709, 1710, 1715b, 
and  1715u;  42  U.S.C.  3535(d).  Subpart  C  also 
is  issued  under  12  U.S.C  1715u. 

17.  Section  203.3  is  amended  by 
revising  paragraph  (d)(l)(iii)  to  read  as 
follows: 

§  203.3  Approval  of  mortgagees  for  Direct 
Endorsement 

***** 

(d)  *  *  * 

(l)*  *  * 

(iii)  Make  changes  in  the  quality 
control  plan  required  by  §  202.5(h)  of 
this  chapter;  and 
***** 


18.  Section  203.5  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

$  203.5  Direct  Endorsement  process. 
***** 

(c)  *  *  *  Mortgagee  procedures  that 
evidence  such  due  diligence  shall  be 
incorporated  as  part  of  the  quality 
control  plan  required  under  §  202.5(h) 
of  this  chapter.  *  *  * 

*  *  *  *  * 


PART  206— HOME  EQUITY 
CONVERSION  MORTGAGE 
INSURANCE 

19.  The  authority  citation  for  24  CFR 
part  206  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715z-1720; 

42  U.S.C.  3535(d). 

20.  Section  206.9  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
***** 

(b)  HUD  approved  mortgagees.  Any 
mortgagee  authorized  under  paragraph 
(a)  of  this  section  and  approved  under 
part  202  of  this  chapter,  except  an 
investing  mortgagee  approved  under 
§  202.9  of  this  chapter,  is  eligible  to 
apply  for  insurance.  A  mortgagee 
approved  under  §§  202.6,  202.7,  202.9 
or  202.10  of  this  chapter  may  purchase, 
hold  and  sell  mortgages  insured  under 
this  part  without  additional  approval. 

PART  241— SUPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

21.  The  authority  citation  for  24  CFR 
part  241  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715z-6;  42 
U.S.C.  3535(d). 

22.  Section  241.1040  is  amended  to 
read  as  follows: 

§  241 .1 040  Eligible  lenders. 

Lenders  approved  as  mortgagees 
under  §§  202.6,  202.7  or  202.9  of  this 
chapter  are  eligible  for  insurance  of 
equity  loans  under  this  subpart. 


PART  266— HOUSING  FINANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

23.  The  authority  citation  for  24  CFR 
part  266  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1707;  42  U.S.C. 
3535(d). 

24.  Section  266.100  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§  266.1 00  Qualified  housing  finance 
agency  (HFA). 

(a)  To  participate  in  the  program,  an 
HFA  must  apply  and  be  specifically 
approved  for  the  pilot  program 
described  in  this  part,  in  addition  to 
being  approved  as  a  mortgagee  under 
§202.10.  *  *  * 

***** 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

25.  The  authority  citation  for  24  CFR 
part  3500  continues  to  read  as  follows: 

Authority:  12  U.S.C.  2601  etseq.,  42  U.S.C. 
3535(d). 

26.  Section  3500.2  is  amended  by 
revising  the  final  sentence  of  the 
definition  of  “mortgage  broker”  to  read 
as  follows: 

§  3500.2  Definitions. 
***** 

Mortgage  broker  *  *  *  A  loan 
correspondent  approved  under  §  202.8 
of  this  title  for  Federal  Housing 
Administration  programs  is  a  mortgage 
broker  for  purposes  of  this  part. 
***** 

Dated:  April  9, 1997. 

Andrew  Cuomo, 

Secretary. 

[FR  Doc.  97-10282  Filed  4-23-97;  8:45  am] 
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Interstate  branches  used 
primarily  for  deposit 
production;  prohibition; 
comments  due  by  5-2-97; 
published  3-17-97 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  bonds: 

Softwood  lumber  shipments; 
entry  from  Canada; 
comments  due  by  4-28- 
97;  published  2-26-97 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Low-income  housing  tax 
credit;  Federal  grants; 
cross  reference; 
comments  due  by  4-28- 
97;  published  1-27-97 


Federal  Register-/  Vdl.  jgq  73-/ 


Michigan;  comments  due  by 
4-28-97;  published  3-28- 
97 

Toxic  substances: 

Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  4-30-97; 
published  2-28-97 
Water  pollution  control: 

Clean  Water  Act- 
State  permitting  programs; 
comments  due  by  4-28- 
97;  published  3-28-97 
National  pollutant  discharge 
elimination  system 
(NPDES) — 

Permitting  procedures; 
clarification  and 
streamlining;  comments 
due  by  4-28-97; 
published  3-28-97 
FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Digital  audio  radio  service 
terrestrial  repeaters  or 
gap-fillers;  deployment; 
comments  due  by  5-2- 
97;  published  4-18-97 
Radio  services,  special: 

Private  land  mobile 
services— 

Modification  of  policies 
governing  use  of  bands 
below  800  MHz; 
comments  due  by  5-2- 
97;  published  4-16-97 
Radio  stations;  table  of 
assignments: 

Michigan;  comments  due  by 
4-28-97;  published  3-14- 
97 

Wyoming;  comments  due  by 
4-28-97;  published  3-14- 
97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 
Interstate  branches  used 
primarily  for  deposit 
production;  prohibition; 
comments  due  by  5-2-97; 
published  3-17-97 
FEDERAL  RESERVE 
SYSTEM 

Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 
Interstate  branches  used 
primarily  for  deposit 
production;  prohibition; 
comments  due  by  5-2-97; 
published  3-17-97 
FEDERAL  TRADE 
COMMISSION  . 

Trade  regulation  rules: 


Franchising  and  business 
opportunity  ventures; 
disclosure  requirements 
and  prohibitions; 
comments  due  by  4-30- 
97;  published  2-28-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 

Ruminant  feed;  animal 
proteins  prohibited; 
comments  due  by  4-28- 
97;  published  4-17-97 
Biologies: 

Biological  establishments; 
responsible  head  or 
designated  qualified 
person;  requirements 
revision;  comments  due 
by  4-29-97;  published  1- 
29-97 

Food  for  human  consumption: 
Food  labeling — 

Nutrient  content  claims; 
definition  of  term 
healthy;  comments  due 
by  5-1-97;  published  4- 

1-97 

Medical  foods  regulation; 
comments  due  by  4-28-97; 
published  2-19-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Bog  turtle;  comments  due 
by  4-29-97;  published  4-3- 
97 

Bog  turtle  (northern 
population);  comments 
due  by  4-29-97;  published 

1- 29-97 

Coastal  dunes  milkvetch, 
etc.  (five  plants  and  lizard 
from  Monterey  County, 
CA);  comments  due  by  5- 

2- 97;  published  4-2-97 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 

Oil  valuation;  Federal  leases 
and  Federal  royalty  oil 
sale;  comments  due  by  4- 
28-97;  published  2-18-97 
LEGAL  SERVICES 
CORPORATION 
Welfare  reform;  comments  due 
by  4-28-97;  published  3-26- 
97 

POSTAL  SERVICE 
Domestic  Mail  Manual: 
Information  based  indicia; 
comments  due  by  4-28- 
97;  published  3-28-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 


Offshore  offers  and  sales; 
comments  due  by  4-29- 
97;  published  2-28-97 

Small  business  and  small 
organization;  definitions 
for  purposes  of 
Regulatory  Flexibility  Act 
comments  due  by  4-30- 
97;  published  3-20-97 

Smaller  reporting 
companies;  delayed 
pricing  for  certain 
registrants;  comments  due 
by  4-29-97;  published  2- 
28-97 

Underwriter  definition,  etc.; 
comments  due  by  4-29- 
97;  published  2-28-97 
SMALL  BUSINESS 
ADMINISTRATION 
Business  loan  policy: 

Depository  and  non¬ 
depository  lenders; 
financing  and 
securitization  of 
unguaranteed  portions  of 
Small  Business  Act 
guaranteed  loans; 
comments  due  by  5-2-97; 
published  4-2-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

Mississippi;  comments  due 
by  5-2-97;  published  3-3- 
97 

Ports  and  waterways  safety: 

Port  of  New  York  and  New 
Jersey;  safety  zone; 
comments  due  by  5-2-97; 
published  4-11-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airplane  operator  security: 

Screening  companies  (other 
than  air  carriers); 
certification;  comments 
due  by  5-1-97;  published 

3- 17-97 

Airworthiness  directives: 

1A.M.  Rinaido  Piaggio, 
S.p.A.;  comments  due  by 

4- 30-97;  published  2-24- 
97 

Pratt  &  Whitney;  comments 
due  by  5-1-97;  published 
4-1-97 

Teledyne  Continental 
Motors;  comments  due  by 
4-30-97;  published  3-31- 
97 

Airworthiness  standards: 

Special  conditions — 
Jetstream  Aircraft  Ltd. 
model  4101  airplane; 
comments  due  by  4-28- 
97;  published  3-14-97 
McDonnell  Douglas 
Helicopter  systems 


f-ft*::  2i  flaCSVl  tSj  . 

model  MD-600N 
helicopter;  comments 
due  by  4-29-97; 
published  1-29-97 
Class  B  airspace;  comments 
due  by  5-2-97;  published  4- 

2- 97 

Class  D  airspace;  comments 
due  by  5-2-97;  published  3- 
18-97 

Class  D  and  E  airspace; 
comments  due  by  5-1-97; 
published  3-26-97 
Class  E  airspace;  comments 
due  by  4-30-97;  published 

3- 11-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual- 
Center  and  edge  line 
markings;  standards; 
comments  due  by  5-2- 
97;  published  8-2-96 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
U.S.-flag  commercial  vessels: 
Carriage  of  bulk  and 
packaged  preference 
cargoes;  fair  and 
reasonable  guideline 
rates;  determination; 
comments  due  by  4-29- 
97;  published  2-28-97 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Roof  crush  resistance; 
comments  due  by  4-28- 
97;  published  2-27-97 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety: 

Liquefied  natural  gas 
regulations;  miscellaneous 
amendments;  comments 
due  by  4-28-97;  published 
2-25-97 

TRANSPORTATION 
DEPARTMENT 
Transportation  Statistics 
Bureau 

Motor  Carrier  Financial  and 
Operating  Data  Collection 
Program  Negotiated 
Rulemaking  Committee: 
Intent  to  establish; 
comments  due  by  4-30- 
97;  published  2-7-97 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 


iv 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  APRIL  24,  1997 


AGRICULTURE 

DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 

Risk  Management  Agency; 
published  4-24-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Caribbean,  GuH,  and  South 
Atlantic  fisheries — 

Gulf  of  Mexico  reef  fish; 
published  3-25-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Labeling  of  drug  products 
(OTC): 

Sodium  content  (OTC); 
labeling  provisions; 
published  4-24-97 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment 
Excepted  service — 

Summer  employment 
program;  streamlining; 
published  4-24-97 

TRANSPORTATION 

DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Commandant,  U.S.  Coast 
Guard;  published  4-24-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McCauley  Propeller 
Systems;  published  4-4-97 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996; 
implementation: 

Plastic  explosives;  marking 
for  purpose  of  detection; 
published  2-25-97 
UNITED  STATES 
INFORMATION  AGENCY 
Exchange  visitor  program: 


Reinstatement  of  exchange 
visitors  (J  visa)  unlawfully 
present  in  United  States; 
published  4-24-97 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Maketing 
Service 

Nectarines  and  peaches 
grown  in  California; 
comments  due  by  5-1-97; 
published  4-1-97 
Perishable  Agricultural 
Commocfities  Act; 
implmentation: 

Retailers  and  grocery 
wholesalers;  phase-out  of 
license  fee  payments, 
etc.;  comments  due  by  4- 
30-97;  published  3-31-97 
AGRICULTURE 
DEPARTMENT 

Animal  — —  |  UaHj, 

Animal  ano  Ktant  naaitn 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Cotton  and  cottom  products; 
pest  introduction 
prevention;  comments  due 
by  4-30-97;  published  4-8- 
97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Direct  and  guaranteed  loan 
making  provisions; 
comments  due  by  5-2-97; 
published  3-3-97 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Federal  Agriculture 
improvement  and  Reform 
Act  of  1996;  implementation: 
Direct  and  guaranteed  loan 
making  provisions; 
comments  due  by  5-2-97; 
published  3-3-97 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Direct  and  guaranteed  loan 
making  provisions; 
comments  due  by  5-2-97; 
published  3-3-97 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electric  loans: 


Debt  settlement;  policies 
and  standards;  comments 
due  by  5-2-97;  published 

3-3-97 

Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Direct  and  guaranteed  loan 
making  provisions; 
comments  due  by  5-2-97; 
published  3-3-97 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Uruguay  Round  Agreements 
Act  (URAA);  conformance: 
Antidumping  and 
countervailing  duties; 
Federal  regulatory  review; 
comments  due  by  4-28- 
97;  published  2-26-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Atlantic  shark;  comments 
due  by  4-28-97;  published 

2-26-97 

Atlantic  swordfish; 
comments  due  by  4-28- 
97;  published  2-26-97 
Atlantic  swordfish  and  shark; 
comments  due  by  4-28- 
97;  published  3-10-97 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 

Gulf  of  Mexico  Fishery 
Management  Council; 
public  hearings; 
comments  due  by  5-2- 
97;  published  4-11-97 
Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  5-1- 
97;  published  4-1-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  salmon;  comments 
due  by  4-28-97; 
published  2-27-97 
Pacific  whiting;  comments 
due  by  4-30-97; 
published  4-16-97 
International  Code  of  Conduct 
for  Responsible  Fisheries 
implementation  plan; 
availability;  comments  due 
by  4-28-97;  published  3-12- 
97 

DEFENSE  DEPARTMENT 
Army  Department 

Military  reservations  and 
national  cemeteries: 
Aberdeen  Proving  Ground, 
MD;  protests,  picketing, 
and  other  similar 
demonstrations;  comments 
due  by  5-2-97;  published 

4-2-97 


DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Automatic  data  processing 
equipment  leasing  costs; 
comments  due  by  5-2-97; 
published  3-3-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Nonroad  phase  2  small 
spark-ignition  engines; 
statements  of  principles; 
comments  due  by  4-28- 
97;  published  3-27-97 
Air  programs: 

Fuel  and  fuel  additives; 
reformulated  and 
conventional  gasoline; 
phase  II  opt  out 
procedures;  comments 
due  by  4-28-97;  published 

3- 28-97 

Project  XL  program;  site- 
specific  projects — 

Merck  &  Co.,  Inc.; 
comments  due  by  4-30- 
97;  published  3-31-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 

4- 28-97;  pUXished  3-27- 
97 

Michigan;  comments  due  by 

4- 28-97;  published  3-28- 
97 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Hampshire 
Correction;  comments  due 
by  4-28-97;  published 
3-27-97 
Clean  Air  Act 
Federal  air  toxics  program 
delegation  approvals — 
Indiana;  comments  due  by 

5-1-97;  published  4-1-97 
Wisconsin;  comments  due 
by  5-1-97;  published  4- 
1-97 

Wisconsin;  comments  due 
by  5-1-97;  published  4- 
1-97 

Federal  toxics  program 
delegation  approvals — 
Indiana;  comments  due  by 

5-1-97;  published  4-1-97 
Fuel  and  fuel  additives; 
reformulated  and 
conventional  gasoline; 
comments  due  by  4-28- 
97;  published  3-28-97 
Hazardous  waste  program 
authorizations: 

Florida;  comments  due  by 

5- 1-97;  published  4-1-97 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

)R:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

HO:  Sponsored  by  the  Office  of  the  Federal  Register. 

HAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public’s  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

HY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 

WHERE: 

Kansas  City — Independence,  MO 

May  6,  1997  at  9:00  am  to  12:00  noon 

Harry  S.  Truman  Library 

Whistle  Stop  Room 

U.S.  Highway  24  and  Delaware  Street 
Independence,  MO  64050 

WHEN: 

WHERE: 

Long  Beach,  CA 

May  20,  1997  at  9:00  am  to  12:00  noon 
Glenn  M.  Anderson  Federal  Building 

501  W.  Ocean  Blvd. 

Conference  Room  3470 

Long  Beach,  CA  90802 

San  Francisco,  CA 

WHEN: 

May  21,  1997  at  9:00  am  to  12:00  noon 

WHERE: 

Phillip  Burton  Federal  Building  and 
Courthouse 

450  Golden  Gate  Avenue 

San  Francisco,  CA  94102 

Anchorage,  AK 

WHEN:  May  23,  1997  at  9:00  am  to  12:00  noon 

WHERE:  Federal  Building  and  U.S.  Courthouse 

222  West  7th  Avenue 
Executive  Dining  Room  (Inside  Cafeteria) 
Anchorage,  AK  99513 

RESERVATIONS:  For  Kansas  City,  Long  Beach,  San  Francis 
and  Anchorage  workshops  please  call 
Federal  Information  Center 
1-800-688-9889  x  0 


Public  Papers 


Presidents 
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